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Firearms Policy and Status

This is online Chapter 12 of the second edition of the law school textbook Firearms Law
and the Second Amendment: Regulation, Rights, and Policy (2d ed. 2017). The
printed book, by Nicholas J. Johnson, David B. Kopel, George A. Mocsary, and Michael P.
O’Shea, consists of Chapters 1 through 11. More information and additional materials
are available at https://www.wklegaledu.com/johnson-firearms-law-2. The printed book
may also be purchased from Amazon.com and Barnes & Noble (bn.com). The companion
website for the book is firearmsregulation.org.

The online chapters, by Nicholas J. Johnson, David B. Kopel, George A. Mocsary,
and E. Gregory Wallace, are available at no charge from either hitps://www.wklegaledu.
com/johnson-firearms-law-2 or from the book’s separate website, firearmsreglation.org.
They are:

12. Firearms Policy and Status. Including race, gender, age, disability, and sexual
orientation. (This chapter.)

13. International Law. Global and regional treaties, self-defense in classical inter-
national law, modern human rights issues.

14. Comparative Law. National constitutions, comparative studies of arms issues,
case studies of individual nations.

15. In-Depth Explanation of Firearms and Ammunition. The different types of fire-
arms and ammunition. How they work. Intended to be helpful for readers who
have little or no prior experience, and to provide a brief overview of more com-
plicated topics.

16. Antecedents of the Second Amendment. Self-defense and arms in global histori-
cal context. Confucianism, Taoism, Greece, Rome, Judaism, Christianity, Euro-
pean political philosophyy.

Note to teachers: Chapter 12, like all of the online chapters (and like the printed
Chapters 1 through 11), is copyrighted. You may reproduce this online Chapter 12 without
charge for a class, and you may have it printed for students without charge. We ask that
you notify the authors of such use via one of the email addresses provided on the public
website for this textbook. Of course, you may choose to use only selected pages, and you
may supplement this chapter with materials you choose. However, this chapter may not be
electronically altered or modified in any way.
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http://firearmsregulation.org
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Firearms policy debates involve the special concerns of diverse groups in
American society. This Chapter examines disparate views about the costs and
benefits of firearms in the context of race, gender, sexual orientation, age, dis-
ability, marijuana use, military service, and Indian tribes.

Previous chapters have primarily focused on judicial decisions, and legis-
lative and historical material. The content here is different. For the first five
groups in the above list, their views are presented through amicus briefs, most
of them pro/con briefs from Heller. Pedagogically, the briefs are the opportu-
nity to study how policy advocates serve as genuine “friends of the court,” by
presenting the Supreme Court with specialized expertise and information. As
you will see, there is quite a diversity of writing styles in high-quality amicus
briefs. The complete briefs are available at Scotusblog’s Heller Case Page. For
beginning lawyers with an interest in public affairs, helping with an amicus brief
is an excellent and educational pro bono project.

The Chapter is divided into the following Parts:

. Firearms Policy and the Black Community

Gender

. Age and Physical Disability

. Sexual Orientation

. Categories of Prohibited Persons: Mental Illness, Marijuana, and the
Military

Indian Tribes

MY O ®

=

Readers interested in past and present arms issues involving lawful or unlawful
aliens will find the topic covered extensively in the printed textbook. See Chs.
7.A,11.D.3.

A. Firearms Policy and the Black Community

Brief for NAACP Legal Defense and Educational Fund, Inc. as
Amicus Curiae Supporting Petitioner, District of Columbia v.
Heller, 554 U.S. 570 (2008)

... In densely populated urban centers like the District of Columbia . .. gun
violence deprives many residents of an equal opportunity to live, much less
succeed.

SUMMARY OF ARGUMENT
... Although the type, use, cultural significance and regulations on the

purchase, possession, and use of firearms vary from community to commu-
nity, handguns—because they are portable and easy to conceal—are uniquely


https://www.scotusblog.com/case-files/cases/dc-v-heller/
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lethal instruments, which are involved in the vast majority of firearm violence
in America. Handgun violence in the District exacts a particularly high toll on
the District’s African-American residents. Multiple municipalities, including
the District, have placed significant restrictions on the possession and use of
handguns, while permitting the registration of other weapons such as shotguns
and rifles. . . .

ARGUMENT . ..

B. THE CLEAR AND ESTABLISHED UNDERSTANDING OF THE SECOND AMENDMENT
SHOULD NOT BE DISTURBED

2. Abandoning the Clear and Established Understanding of the
Second Amendment Unduly Limits the Ability of States and
Municipalities Struggling to Address the Problem of Gun
Violence, a Problem of Particular Interest to This Nation’s
African-American Community

Legislatures enact firearm regulations to reduce crime and save lives threat-
ened by the vexing problem of gun violence. African Americans, especially those
who are young, are at a much greater risk of sustaining injuries or dying from
gunshot wounds. The number of African-American children and teenagers killed
by gunfire since 1979 is more than ten times the number of African-American
citizens of all ages lynched throughout American history. See Children’s Defense
Fund, Protect Children, Not Guns 1 (2007). ... Firearm homicide is the leading
cause of death for fifteen to thirty-four year-old African Americans. See The Cen-
ters for Disease Control and Prevention & Prevention, Leading Causes of Death
Reports (1999-2004). Although African Americans comprise only thirteen percent
of the United States population, African Americans suffered almost twenty-five
percent of all firearm deaths and fifty-three percent of all firearm homicides
during the years 1999 to 2004. See Centers for Disease Control & Prevention,
Injury Mortality Reports (1999-2004) [hereinafter CDC, Injury Mortality Reports].

With respect to handguns specifically, African Americans again suffer dis-
proportionately. From 1987 to 1992, African-American males were victims of
handgun crimes at a rate of 14.2 per 1,000 persons compared to a rate of 3.7
per 1,000 for white males. See U.S. Dep’t of Justice, Bureau of Justice Statistics,
Crime Data Brief, Guns and Crime: Handgun Victimization, Firearm Self-Defense,
and Firearm Theft (Apr. 1994). ... During the same period, African-American
women were victims of gun violence at a rate nearly four times higher than white
women. See id. Overall, African-American males between sixteen and nineteen
years old had the highest rate of handgun crime victimization, at a rate of forty
per 1,000 persons, or four times that of their white counterparts. See id.

Gun violence also adds significant direct and indirect costs to America’s
criminal justice and health care systems, while reducing the nation’s overall life
expectancy. See generally Philip Cook & Jens Ludwig, Gun Violence: The Real Costs
(Oxford Univ. Press 2002) (estimating medical expenditures relating to gun
violence, with costs borne by the American public because many gun victims


http://webappa.cdc.gov/sasweb/ncipc/mortrate10_sy.html
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are uninsured and cannot pay for their medical care); Linda Gunderson, 7The
Financial Costs of Gun Violence, 131 Annals of Internal Med. 483 (1999) (noting
that the American public paid about eighty-five percent of the medical costs
relating to gun violence); Jean Lemaire, The Cost of Firearm Deaths in the United
States: Reduced Life Expectancies and Increased Insurance Costs (2005).

Although African Americans suffer from a disproportionate share of gun
violence nationally, these disparities are significantly larger in the District. In
2004 alone, all but two of the 187 firearm homicide victims in the District were
African-American, most of them between the ages of fifteen and twenty-nine
years old. See CDC, Injury Mortality Reports (2004), supra[.] African Americans
make up approximately sixty percent of the District’s population, but comprise
ninety-four percent of its homicide victims. See D.C. Dep’t of Health, Center for
Policy, Planning, and Epidemiology, State Center for Health Statistics, Research
and Analysis Division, Homicide in the District of Columbia, 1995-2004, at5 (Feb. 1,
2007). Between 1999 and 2004, African Americans in the District died from fire-
arm use at a rate 10.6 times higher than did whites, and suffered from firearm
homicide at a rate 16.7 times higher than did whites. See CDC, Injury Mortality
Reports (1999-2004), supra. The vast majority of these deaths were the result of
handgun violence. See Nat’l Public Radio (NPR), D.C. Mayor Addresses Blow to
Handgun Ban (Mar. 13, 2007).

Given the prevalence of gun violence in the District and the devastating
impact on its residents, the District Council had sound reasons to conclude that
its handgun regulations would constitute a wise policy. Ultimately, the overall
effectiveness of the District’s handgun prohibition is not relevant to the Court,
given the applicable legal standard as discussed above. However, we submit
that, although the District’s prohibition may not be a complete solution, espe-
cially because the absence of regional regulations permits guns to continue to
flow into the District from neighboring jurisdictions, local efforts to reduce the
number of handguns on the District’s streets should be considered one piece
of a larger solution. Indeed, the enactment of the handgun ban in the Dis-
trict thirty years ago was accompanied by an abrupt decline in firearm-caused
homicides in the District, but not elsewhere in the Metropolitan area. . . . These
trends underscore the importance of the District’s efforts and certainly do not
counsel in favor of an unwarranted jurisprudential break that could drastically
limit or foreclose such efforts. This Court’s settled precedents provide the nec-
essary latitude for the District to best protect its citizens by making the policy
decision that fewer handguns, not more, promote public health and safety. . . .

3. Abandoning the Clear and Established Understanding of the
Second Amendment Would Not Address Racial Discrimination
in the Administration of Criminal Justice in General or the
Administration of Firearm Restrictions in Particular

Concerns about this nation’s past or present-day problems with racial dis-
crimination do not provide a basis for invalidating the District’s handgun reg-
ulations. The solution to discriminatory enforcement of firearm laws is not to
reinterpret the Second Amendment to protect an individual right to “keep and


https://annals.org/aim/fullarticle/712965/financial-costs-gun-violence
https://annals.org/aim/fullarticle/712965/financial-costs-gun-violence
https://www.npr.org/templates/story/story.php?storyId=7867355
https://www.npr.org/templates/story/story.php?storyId=7867355
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bear Arms” for purely private purposes, but rather to employ, as necessary, this
Court’s traditional vehicle for rooting out racial discrimination: the Equal Pro-
tection Clause of the Fourteenth Amendment, or, where the actions of the fed-
eral government are at issue, the Due Process Clause of the Fifth Amendment.
See United States v. Armstrong, 517 U.S. 456, 464-65 (1996) (administration of a
criminal law may be “directed so exclusively against a particular class of per-
sons . . . with a mind so unequal and oppressive” that the system of enforcement
and prosecution amounts to “a practical denial” of equal protection of the laws)
(quoting Yick Wo v. Hopkins, 118 U.S. 356, 373 (1886)); see also Vasquez v. Hillery,
474 U.S. 254 (1986) (racial discrimination in the selection of the grand jury vio-
lates Equal Protection); Batson v. Kentucky, 476 U.S. 79 (1986) (invalidating the
use of race as a factor in the exercise of peremptory challenges). To the extent
the history surrounding the adoption of early gun control laws, or even the
Second Amendment itself, is tainted by racial discrimination, see Carl T. Bogus,
The Hidden History of the Second Amendment, 31 U.C. Davis L. Rev. 309 (1998)
(arguing that a major function of the “well regulated militia” of the Second
Amendment during colonial and postrevolutionary times was the maintenance
of slavery in the South and the suppression of slave rebellion); Robert J. Cot-
trol & Raymond T. Diamond, The Second Amendment: Toward an Afro-Americanist
Reconsideration, 80 Geo. L.J. 309 (1991) (tracing the discriminatory intent of
early firearms restrictions), then the Fourteenth Amendment is the appropriate
vehicle for that bias to be ferreted out and eliminated.

Contrary to the assertions of some, the modern firearm regulations at issue
in this case should not be confused with the Black Codes, other discriminatory
laws that the Fourteenth Amendment invalidated, or more recent cases where
Fourteenth Amendment protections have been implicated. The Fourteenth
Amendment’s protections rightly extend in the face of a colorable assertion
that the District’s firearm regulations (or those of any other jurisdiction) are
racially discriminatory in origin or application, but such a showing has not been
made here or even alleged by Respondents.

Brief for Congress of Racial Equality as Amicus Curiae
Supporting Respondent, District of Columbia v. Heller, 554
U.S. 570 (2008)

... The Congress of Racial Equality, Inc. (“CORE”) is a New York not-for-profit
corporation founded in 1942, with national headquarters in Harlem, New York
City. CORE is a nationwide civil rights organization, with consultative status at
the United Nations, which is primarily interested in the welfare of the black
community, and the protection of the civil rights of all citizens.

SUMMARY OF ARGUMENT

The history of gun control in America has been one of discrimination, dis-
enfranchisement and oppression of racial and ethnic minorities, immigrants,


https://www.law.cornell.edu/supremecourt/text/118/356
https://supreme.justia.com/cases/federal/us/474/254/
https://supreme.justia.com/cases/federal/us/476/79/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1465114
https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=1283&context=faculty_scholarship
https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=1283&context=faculty_scholarship
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and other “undesirable” groups. Robert Cottrol and Raymond Diamond, Never
Intended to be Applied to the White Population: Firearms Regulation and Racial Dispar-
ity-The Redeemed South’s Legacy to a National Jurisprudence?, 70 Chi. Kent L. Rev.
1307-1335 (1995); Robert Cottrol and Raymond Diamond, The Second Amend-
ment: Toward an Afro-Americanist Reconsideration, 80 Georgetown L.J. 309-361
(1991); Raymond Kessler, Gun Control and Political Power, 5 Law & Pol’y Q. 381
(1983); Stefan Tahmassebi, Gun Control and Racism, 2 Geo. Mason U. Civ. Rts.
L.J. 67. Gun control laws were often specifically enacted to disarm and facilitate
repressive action against these groups. Id.

More recently, facially neutral gun control laws have been enacted for the
alleged purpose of controlling crime. Often, however, the actual purpose or the
actual effect of such laws has been to discriminate or oppress certain groups.
Id.; Ex Parte Lavinder, 88 W. Va. 713, 108 S.E. 428 (1921) (striking down martial
law regulation inhibiting possession and carrying of arms). As Justice Buford of
the Florida Supreme Court noted in his concurring opinion narrowly constru-
ing a Florida gun control statute:

I know something of the history of this legislation. The original Act of 1893 was
passed when there was a great influx of negro laborers in this State drawn here
for the purpose of working in turpentine and lumber camps. The same condition
existed when the Act was amended in 1901 and the Act was passed for the purpose
of disarming the negro laborers. . . . The statute was never intended to be applied
to the white population and in practice has never been so applied. ... [T]here
has never been, within my knowledge, any effort to enforce the provisions of this
statute as to white people, because it has been generally conceded to be in contra-
vention of the Constitution and nonenforceable if contested.

Watson v. Stone, 4 So. 2d 700, 703 (1941) (Buford, J., concurring).

The worst abuses at present occur under the mantle of facially neutral laws
that are, however, enforced in a discriminatory manner. Even those laws that
are passed with the intent that they be applied to all, are often enforced in
a discriminatory fashion and have a disparate impact upon blacks, the poor
and other minorities. Present day enforcement of gun laws frequently targets
minorities and the poor, and often results in illegal searches and seizures.

ARGUMENT

I. GuN CoNTROL MEASURES HAVE BEEN AND ARE USED TO DISARM AND
OpPPRESS BLACKS AND OTHER MINORITIES . . .

E. GUN CONTROL IN THE TWENTIETH CENTURY . . .

Most of the American handgun ownership restrictions adopted between
1901 and 1934 followed on the heels of highly publicized incidents involving
the incipient black civil rights movement, foreign-born radicals, or labor agi-
tators. In 1934, Hawaii, and in 1930, Oregon, passed gun control statutes in
response to labor organizing efforts in the Port of Honolulu and the Oregon
lumber mills.


https://digitalcommons.law.lsu.edu/faculty_scholarship/281/
https://digitalcommons.law.lsu.edu/faculty_scholarship/281/
https://digitalcommons.law.lsu.edu/faculty_scholarship/281/
https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=1283&context=faculty_scholarship
https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=1283&context=faculty_scholarship
http://equalgunrights.com/gun-control-and-racism
https://www.courtlistener.com/opinion/3400663/watson-v-stone/
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In its opening statement, in the NAACP’s lawsuit against the firearms indus-
try, the NAACP admitted the importance of the constitutional right:

Certainly the NAACP of all organizations in this country understands and respects
the constitutional right to bear arms. Upon the NAACP’s founding in 1909 in New
York City, soon thereafter it took up its first criminal law case [i]n Ossien, Michi-
gan, where a black male, Mr. Sweet, was charged with killing a white supremacist
along with several accomplices. The court, to rule out Mr. Sweet and his family to
be pushed out of their home in Michigan, it was in that case that the presiding
judge, to uphold Mr. Sweet’s right to be with his family, coined the popular phrase
“a man’s home is his castle.”

NAACPet al. v. Acusport, Inc. et al., Trial Tr. at 103. (The incident actually occurred
in Detroit—not “Ossien”—Michigan in 1926. The NAACP and Clarence Darrow
came to the defense of Dr. Ossian Sweet who had fatally shot a person in a white
mob which was attacking his home because Dr. Sweet had moved into an all-
white neighborhood. Furthermore, the phrase “a man’s home is his castle,”
while certainly relevant to the Sweet case, first appears in an English 1499 case.)

After World War I, a generation of young blacks, often led by veterans
familiar with firearms and willing to fight for the equal treatment that they had
received in other lands, began to assert their civil rights. In response, the Klan
again became a major force in the South in the 1910s and 1920s. Often public
authorities stood by while murders, beatings, and lynchings were openly per-
petrated upon helpless black citizens. And once again, gun control laws made
sure that the victims of the Klan’s violence were unarmed and did not possess
the ability to defend themselves, while at the same time cloaking the often spe-
cially deputized Klansmen in the safety of their monopoly of arms. [Don Kates,
Toward a History of Handgun Prohibition in the United States, in Restricting Hand-
guns: The Liberal Skeptics Speak Out 19. (D. Kates ed. 1979).]

The Klan was also present in force in southern New Jersey, Illinois, Indi-
ana, Michigan and Oregon. Between 1913 and 1934, these states enacted either
handgun permit laws or laws barring alien handgun possession. The Klan tar-
geted not only blacks, but also Catholics, Jews, labor radicals, and the foreign
born; and these people also ran the risk of falling victim to lynch mobs or other
more clandestine attacks, often after the victims had been disarmed by state or
local authorities. /d. at 19-20.

II. CUrreNT GUN CoNTROL EFroRrTs: A LEGACY OF Racism

Behind current gun control efforts often lurks the remnant of an old prej-
udice, that the lower classes and minorities, especially blacks, are not to be
trusted with firearms. Today, the thought remains among gun control advo-
cates; if the poor or blacks are allowed to have firearms, they will commit crimes
with them. Even noted gun control activists have admitted this. Gun control
proponent and journalist Robert Sherrill frankly admitted that the Gun Con-
trol Act of 1968 was “passed not to control guns but to control Blacks.” Robert
Sherrill, The Saturday Night Special 280 (1972). “It is difficult to escape the con-
clusion that the ‘Saturday night special’ is emphasized because it is cheap and
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itis being sold to a particular class of people. The name is sufficient evidence—
the reference is to ‘nigger-town Saturday night.”” Barry Bruce-Briggs, The Great
American Gun War, The Public Interest, Fall 1976, at 37.

The worst abuses at present occur under the mantle of facially neutral laws
that are, however, enforced in a discriminatory manner. Even those laws that
are passed with the intent that they be applied to all, are often enforced in
a discriminatory fashion and have a disparate impact upon blacks, the poor,
and other minorities. In many jurisdictions which require a discretionary gun
permit, licensing authorities have wide discretion in issuing a permit, and those
jurisdictions unfavorable to gun ownership, or to the race, politics, or appear-
ance of a particular applicant frequently maximize obstructions to such persons
while favored individuals and groups experience no difficulty in the granting
of a permit. Hardy and Chotiner, “The Potential for Civil Liberties Violations in
the Enforcement of Handgun Prohibitions” in Restricting Handguns: The Liberal
Skeptics Speak Out, supra, at 209-10; William Tonso, Gun Control: White Man'’s Law,
Reason, Dec. 1985, at 24. In St. Louis,

permits are automatically denied . . . to wives who don’t have their husband’s per-
mission, homosexuals, and non-voters. . . . As one of my students recently learned,
a personal “interview” is now required for every St. Louis application. After many
delays, he finally got to see the sheriff who looked at him only long enough to see
that he wasn’t black, yelled “he’s alright” to the permit secretary, and left.

Don Kates, On Reducing Violence or Liberty, 1976 Civ. Liberties Rev. 44, 56.

New York’s infamous Sullivan Law, originally enacted to disarm Southern
and Eastern European immigrants who were considered racially inferior and
religiously and ideologically suspect, continues to be enforced in a racist and
elitist fashion “as the police seldom grant hand gun permits to any but the
wealthy or politically influential.” Tonso, supra, at 24.

New York City permits are issued only to the very wealthy, the politically powerful,
and the socially elite. Permits are also issued to: private guard services employed
by the very wealthy, the banks, and the great corporations; to ward heelers' and
political influence peddlers; . . .

Kates, “Introduction,” in Restricting Handguns: The Liberal Skeptics Speak Out,
supra, at 5.

A. BY PROHIBITING THE POSSESSION OF FIREARMS, THE STATE DISCRIMINATES
AGAINST MINORITY AND POOR CITIZENS

The obvious effect of gun prohibitions is to deny law-abiding citizens access
to firearms for the defense of themselves and their families. That effect is doubly

1. [A “ward heeler” is a political operative who works for a political machine or party
boss in a ward or other local area.—EDs.]
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discriminatory because the poor, and especially the black poor, are the primary
victims of crime and in many areas lack the necessary police protection.

African Americans, especially poor blacks, are disproportionately the vic-
tims of crime, and the situation for households headed by black women is par-
ticularly difficult. In 1977, more than half of black families had a woman head
of household. A 1983 report by the U.S. Department of Labor states that:

among families maintained by a woman, the poverty rate for blacks was 51%, com-
pared with 24% for their white counterparts in 1977. . . . Families maintained by
a woman with no husband present have compromised an increasing proportion
of both black families and white families in poverty; however, families maintained
by a woman have become an overwhelming majority only among poor black fam-
ilies. . . . About 60% of the 7.7 million blacks below the poverty line in 1977 were
living in families maintained by a black woman.

U.S. Dept. of Labor, Time of Change: 1983 Handbook on Women Workers, 118 Bull.
298 (1983).

The problems of these women are far more than merely economic. National
figures indicate that a black female in the median female age range of 25-34 is
about twice as likely to be robbed or raped as her white counterpart. She is also
three times as likely to be the victim of an aggravated assault. /d. at 90. See United
States Census Bureau, U.S. Statistical Abstract (1983). A 1991 DOJ study con-
cluded that “[b]lack women were significantly more likely to be raped than white
women.” Caroline Wolf Harlow, U.S. Dept. of Justice, Female Victims of Violent Crime
8 (1991). “Blacks are eight times more likely to be victims of homicide and two
and one-half times more likely to be rape victims. For robbery, the black victimiza-
tion rate is three times that for whites. . . .” Paula McClain, Firearms Ownership, Gun
Control Attitudes, and Neighborhood Environments, 5 Law & Pol’y Q. 299, 301 (1983).

The need for the ability to defend oneself, family, and property is much
more critical in the poor and minority neighborhoods ravaged by crime and
without adequate police protection. Id.; Don Kates, Handgun Control: Prohibition
Revisited, Inquiry, Dec. 1977, at 21. However, citizens have no right to demand
or even expect police protection. Courts have consistently ruled “that there is
no constitutional right to be protected by the state against being murdered by
criminals or madmen.” Bowers v. DeVito, 686 F.2d 616, 618 (7th Cir. 1982). Fur-
thermore, courts have ruled that the police have no duty to protect the individ-
ual citizen. DeShaney v. Winnebago County Dep’t of Social Serv., 109 S. Ct. 998, 1004
(1989); South v. Maryland, 59 U.S. 396 (1855); Morgan v. District of Columbia, 468
A.2d 1306 (D.C. App. 1983) (en banc); Warren v. District of Columbia, 444 A.2d 1
(D.C. App. 1981) (en banc); Ashburn v. Anne Arundel County, 360 Md. 617 (1986).

The fundamental civil rights regarding the enjoyment of life, liberty and
property, the right of self-defense and the right to keep and bear arms, are
merely empty promises if a legislature is allowed to restrict the means by which
one can protect oneself and one’s family. This constitutional deprivation dis-
criminates against the poor and minority citizen who is more exposed to the
acts of criminal violence and who is less protected by the state.

Reducing gun ownership among law-abiding citizens may significantly
reduce the proven deterrent effect of widespread civilian gun ownership on
criminals, particularly in regard to such crimes as residential burglaries and
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commercial robberies. Of course, this effect will be most widely felt among the
poor and minority citizens who live in crime-ridden areas without adequate
police protection.

B. THE ENFORCEMENT OF GUN PROHIBITIONS SPUR INCREASED CIVIL LIBERTIES
VIOLATIONS, ESPECIALLY IN REGARD TO MINORITIES AND THE POOR

Constitutional protections, other than those afforded by the right to keep
and bear arms, have been and are threatened by the enforcement of restrictive
firearms laws. The enforcement of present firearms controls account for a large
number of citizen and police interactions, particularly in those jurisdictions in
which the purchase or possession of certain firearms are prohibited. Between
1989 and 1998, arrests for weapons carrying and possession numbered between
136,049 and 224,395 annually. FBI Uniform Crime Reports, Crime in the United
States Annual Reports (1989-1998) Table: Total Arrests, Distribution by Age.

The most common and, perhaps, the primary means of enforcing pres-
ent firearms laws are illegal searches by the police. A former Ohio prosecutor
has stated that in his opinion 50% to 75% of all weapon arrests resulted from
questionable, if not clearly illegal, searches. Federal Firearms Legislation: Hearings
Before the Subcomm. on Crime of the House Judiciary Committee, 94th Cong. 1589
(1975) [hereinafter House Hearings]. A study of Detroit criminal cases found
that 85% of concealed weapons carrying cases that were dismissed, were dis-
missed due to the illegality of the search. This number far exceeded even the
57% percent for narcotics dismissals, in which illegal searches are frequent.
Note, Some Observations on the Disposition of CCW Cases in Detroit, 74 Mich. L. Rev.
614, 620-21 (1976). A study of Chicago criminal cases found that motions to
suppress for illegal evidence were filed in 36% of all weapons charges; 62% of
such motions were granted by the court. Critique, On the Limitations of Empirical
Evaluation of the Exclusionary Rule, 69 N.W. U. L. Rev. 740, 750 (1974). A Chicago
judge presiding over a court devoted solely to gun law violations has stated:

The primary area of contest in most gun cases is in the area of search and sei-

zure. . . . Constitutional search and seizure issues are probably more regularly
argued in this court than anywhere in America. ... More than half these con-
tested cases begin with the motion to suppress ... these arguments dispose of

more contested matters than any other.

House Hearings, supra, at 508 (testimony of Judge D. Shields).

These suppression hearing figures represent only a tiny fraction of the
actual number of illegal searches that take place in the enforcement of current
gun laws, as they do not include the statistics for illegal searches that do not pro-
duce a firearm or in which the citizen is not charged with an offense. The ACLU
has noted that the St. Louis police department, in the mid-1970s, made more
than 25,000 illegal searches “on the theory that any black, driving a late model
car has an illegal gun.” However, these searches produced only 117 firearms.
Kates, Handgun Control: Prohibition Revisited, supra, at 23.

In light of these facts, many of the proponents of gun control have com-
mented on the need to restrict other constitutionally-guaranteed rights in order



Bl A. Firearms Policy and the Black Community 1111

to enforce gun control or prohibition laws. A federal appellate judge urged the
abandonment of the exclusionary rule in order to better enforce gun control
laws. Malcolm Wilkey, Why Suppress Valid Evidence?, Wall Street J., Oct. 7, 1977, at
14. A police inspector called for a “reinterpretation” of the Fourth Amendment
to allow police to assault strategically located streets, round up pedestrians en
masse, and herd them through portable, airport-type gun detection machines.
Detroit Free Press, Jan. 26, 1977, at 4. Prominent gun control advocates have
flatly stated that “there can be no right to privacy in regard to armament.” Nor-
ville Morris and Gordon Hawkins, The Honest Politician’s Guide to Crime Control
69 (1970).

Forida v. J.L. involved a defendant who had been stopped, searched, and
arrested by Miami police after an anonymous telephone caller claimed that
one of three black males fitting the defendant’s description was in possession
of a firearm. Amongst other arguments, the State asked the Court to carve out
a gun exception to the Fourth Amendment. The Supreme Court unanimously
declined to create such an exception to the Fourth Amendment. Florida v. J.L.,
120 S. Ct. 1375 (2000).

Statistics and past history show that many millions of otherwise law-abiding
Americans would not heed any gun ban. One should consider America’s past
experience with liquor prohibition. Furthermore, in many urban neighbor-
hoods, especially those of poor blacks and other minorities, the possession of
a firearm for self-defense is often viewed as a necessity in light of inadequate
police protection.

Federal and state authorities in 1975 estimated that there were two mil-
lion illegal handguns among the population of New York City. Selwyn Raab,
2 Million Illegal Pistols Believed Within the City, N.Y. Times, Mar. 2, 1975, at 1 (esti-
mate by BATF); N.Y. Post, Oct. 7, 1975, at 5, col. 3 (estimate by Manhattan Dis-
trict Attorney). In a 1975 national poll, some 92% of the respondents estimated
that 50% or more of handgun owners would defy a confiscation law. 121 Cong.
Rec. S189, 1 (daily ed. Dec. 19, 1975).

Even registration laws, as opposed to outright bans, measure a high per-
centage of non-compliance among the citizenry. In regard to Illinois’ firearm
owner registration law, Chicago Police estimated the rate of non-compliance
at over two thirds, while statewide non-compliance was estimated at three
fourths. In 1976, Cleveland city authorities estimated the rate of compliance
with Cleveland’s handgun registration law at less than 12%. Kates, supra, Hand-
gun Control: Prohibition Revisited, at 20 n.1. In regard to citizens’ compliance
with Cleveland’s “assault gun” ban, a Cleveland Police Lieutenant stated: “To
the best of our knowledge, no assault weapon was voluntarily turned over to
the Cleveland Police Department. . . . [C]onsidering the value that these weap-
ons have, it certainly was doubtful individuals would willingly relinquish one.”
Associated Press, Cleveland Reports No Assault Guns Turned In, Gun Week, Aug.
10, 1990, at 2.

In response to New Jersey’s “assault weapon” ban, as of the required regis-
tration date, only 88 of the 300,000 or more affected weapons in New Jersey had
been registered, none had been surrendered to the police and only 7 had been
rendered inoperable. Masters, Assault Gun Compliance Law, Asbury Park Press,
Dec. 1, 1990, at 1. As of November 28, 1990, only 5,150 guns of the estimated
300,000 semiautomatic firearms banned by the May 1989 California “Assault
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Gun” law had been registered as required. Jill Walker, Few Californians Register
Assault Guns, Washington Post, Nov. 29, 1990, at A27.

These results suggest that the majority of otherwise law-abiding citizens
will not obey a gun prohibition law; much less criminals, who will disregard
such laws anyway. It is ludicrous to believe that those who will rob, rape and
murder will turn in their firearms or any other weapons they may possess to the
police, or that they would be deterred from possessing them or using them by
the addition of yet another gun control law to the more than twenty thousand
gun laws that are already on the books in the U.S. James Wright, Peter Rossi
and Kathleen Daly, Under the Gun: Weapons, Crime and Violence in America 244
(1983).

A serious attempt to enforce a gun prohibition would require an immense
number of searches of residential premises. Furthermore, the bulk of these
intrusions will, no doubt, be directed against racial minorities, whose possession
of arms the enforcing authorities may view as far more dangerous than illegal
arms possession by other groups.

As civil liberties attorney Kates has observed, when laws are difficult to enforce,
“enforcement becomes progressively haphazard until at last the laws are used
only against those who are unpopular with the police.” Of course minorities,
especially minorities who don’t “know their place,” aren’t likely to be popular
with the police, and those very minorities, in the face of police indifference or
perhaps even antagonism, may be the most inclined to look to guns for pro-
tection—guns that they can’t acquire legally and that place them in jeopardy if
possessed illegally. While the intent of such laws may not be racist, their effect
most certainly is.

Tonso, supra, at 25. . ..

NOTES & QUESTIONS
1. Do you find the NAACP’s or CORE’s arguments more convincing?

2. Imagine you are a legislator and have just reviewed the arguments and
empirical claims in these two briefs. What questions would you ask repre-
sentatives of CORE and the NAACP?

3. Do the two briefs reveal any common ground?

4. As a matter of policy, which view seems to offer the most practical pathway
to public safety? What about individual safety? Are public safety measures
and individual safety measures compatible?

5. The Heller (Ch.10.A) and McDonald v. City of Chicago, 561 U.S. 742 (2010)
(Ch.10.B) decisions affirm a right of legal gun ownership for people who
are not disqualified by reason of criminal activity or mental incapacity and
who satisfy reasonable local and state requirements. What is the threat
posed by legal handguns in the possession of such people?
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6. Michael de Leeuw, who headed the NAACP’s amicus submission in Heller,
argues that the modern civil rights agenda should include weakening Heller
so as to permit local governments to ban handguns. Such exceptions would
permit revival of Washington, D.C.’s overturned gun ban, which de Leeuw
argues should be respected as an exercise of black community autonomy.
See Michael B. de Leeuw et al., Ready, Aim, Fire? District of Columbia v.
Heller and Communities of Color, 25 Harv. BlackLetter L.J. 133 (2009). Pro-
fessor Nicholas Johnson takes a different view, arguing that (1) stringent
gun control requires a level of trust in the competence and benevolence of
government that is difficult to square with the black experience in America;
(2) historically, armed self-defense in the face of state failure has been a
crucial private resource for blacks; (3) as a matter of practice and philos-
ophy, blacks from the leadership to the grass roots have supported armed
self-defense by maintaining a distinction between counterproductive polit-
ical violence and indispensable self-defense against imminent threats; and
(4) isolated gun bans cannot work in a nation already saturated with guns.
See Nicholas J. Johnson, Firearms and the Black Community: An Assessment of the
Modern Orthodoxy, 45 Conn. L. Rev. 1491 (2013).

B. Gender

Brief for National Network to End Domestic Violence et al.
as Amici Curiae Supporting Petitioner, District of Columbia v.
Heller, 554 U.S. 570 (2008)

SUMMARY OF ARGUMENT

Domestic violence is a pervasive societal problem that affects a significant
number of women and children each year. Correctly recognized as a national
crisis, domestic violence accounts for a significant portion of all violence against
women and children. The effect of such violence on the lives of its victims
shocks the conscience. Domestic violence victims are battered and killed. They
are terrorized and traumatized. They are unable to function as normal citizens
because they live under the constant threat of harassment, injury, and violence.
And these are just the more obvious effects. Other wounds exist beneath the
surface—injuries that are not so easily recognizable as a bruise or a broken
bone, but that affect victims’ lives just the same. For example, victims often miss
work due to their injuries, and must struggle with the prospect of losing their
jobs, resulting in significant financial and emotional burdens. Lacking safe out-
lets for escape or legal recourse, these victims persevere.

One particularly ominous statistic stands out in its relevance here: domes-
tic violence accounts for between one-third and almost one-half of the female
murders in the United States. These murders are most often committed by
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intimate partners with handguns. And while murder is the most serious crime
that an abuser with a gun can commit, it is not the only crime; short of murder,
batterers also use handguns to threaten, intimidate, and coerce victims. Hand-
guns empower batterers and provide them with deadly capabilities, exacerbat-
ing an already pervasive problem.

This crisis has not gone unaddressed; Congress and numerous states have
attempted to limit the access that batterers have to handguns. Chief among
the Congressional statutes is 18 U.S.C. § 922(g) (9), which addresses the lethal
and widespread connection between domestic violence and access to firearms
by prohibiting those convicted of domestic violence crimes from possessing
guns. Many states also have laws addressing the nexus between domestic vio-
lence and firearms. For example, faced with a record of handgun violence in its
urban environment, including domestic gun violence, the District of Columbia
(“the District”) enacted comprehensive legislation regulating handgun posses-
sion. . .. The D.C. Council had ample empirical justifications for determining
that such laws were the best method for reducing gun violence in the District.
Important government interests support statutes and regulations intended to
reduce the number of domestic violence incidents that turn deadly; such stat-
utes should be given substantial deference. . . .

ARGUMENT

Women are killed by intimate partners—husbands, lovers, ex-husbands, or
ex-lovers—more often than by any other category of killer. It is the leading
cause of death for African-American women aged 15-45 and the seventh lead-
ing cause of premature death for U.S. women overall. Intimate partner homi-
cides make up 40 to 50 percent of all murders of women in the United States,
[and that number excludes ex-lovers, which account for as much as 11 percent
of intimate partner homicides of women]. ... When a gun [is] in the house, an
abused woman [is] 6 times more likely than other abused women to be killed.
Jacquelyn C. Campbell et al., Assessing Risk Factors for Intimate Partner Homicide,
NIJ Journal, Nov. 2003, at 15, 16, 18 [hereinafter Risk Factors].

I. DoMEsTIC VIOLENCE Is A SERtoUS CRIME THAT LEAVES MILLIONS OF
WOMEN AND CHILDREN NATIONWIDE SCARRED BOTH PHYSICALLY AND
EMOTIONALLY

. Experts in the field of domestic violence have come to understand
domestlc violence as a pattern of coercive controls broader than the acts rec-
ognized by the legal definition, including a range of emotional, psychological,
and financial tactics and harms batterers perpetrate against victims. Regard-
less of the definition applied, domestic violence is a profound social prob-
lem with far-reaching consequences throughout the United States. Between
2001 and 2005, intimate partner violence constituted, on average, 22% of
violent crime against women. In the United States, intimate partner violence
results each year in almost two million injuries and over half a million hospital
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emergency room visits. About 22% of women, and seven percent of men,
report having been physically assaulted by an intimate partner. According to
one study of crimes reported by police in 18 states and the District, family
violence accounted for 33% of all violent crimes; 53% of those crimes were
between spouses.

Domestic violence has severe and devastating effects. Injuries such as
broken bones, bruises, burns, and death, are physical manifestations of its con-
sequences. But there are also emotional and societal impacts. Domestic vio-
lence is characterized by a pattern of terror, domination, and control—it thus
obstructs victims’ efforts to escape abuse and achieve safety. Victims of domes-
tic violence often have difficulty establishing independent lives due to poor
credit, rental, and employment histories resulting from their abuse. Similarly,
victims often miss work due to their injuries and can ultimately lose their jobs
as a result of the violence against them. Moreover, the injuries that domestic
violence causes go beyond the immediate injury. Chronic domestic violence is
associated with poor health, and can manifest itself as stress-related mental and
physical health problems for as long as a year after the abuse.

Above all, incidents of abuse often turn deadly. American women who die
by homicide are most often killed by their intimate partners—according to var-
ious studies, at least one-third, Callie Marie Rennison, Bureau of Justice Stat.,
Intimate Partner Violence, 1993-2001, NCJ 197838, at 1 (Feb. 2003) and perhaps
up to one-half of female murder victims, are killed by an intimate partner. Jac-
quelyn C. Campbell et al., Assessing Risk Factors for Intimate Pariner Homicide, NIJ
Journal, Nov. 2003, at 18. A study based on the Federal Bureau of Investiga-
tion’s Supplementary Homicide Report found that female murder victims were
more than 12 times as likely to have been killed by a man they knew than by a
male stranger. Violence Policy Center, When Men Murder Women: An Analysis of
2005 Homicide Data, at 3 (Sept. 2007) [hereinafter When Men Murder Women]. Of
murder victims who knew their offenders, 62% were killed by their husband or
intimate acquaintance. /d.

Although victims bear the primary physical and emotional brunt of domes-
tic violence, society pays an economic price. Victims require significant med-
ical attention. The Centers for Disease Control and Prevention reports that
the health-related costs of domestic violence approach $4.1 billion every
year. Gun-related injuries account for a large portion of that cost. Combined
increased healthcare costs and lost productivity cost the United States over $5.8
billion each year. Domestic violence also accounts for a substantial portion of
criminal justice system activity. For example, according to a study assessing the
economic impact of domestic violence in Tennessee, the state of Tennessee
spends about $49.9 million annually in domestic violence court processing
fees. . ..

II. FIREArRMS EXACERBATE AN ALREADY DEADLY CRISIS

Domestic violence perpetrators use firearms in their attacks with alarm-
ing frequency. Of every 1,000 U.S. women, 16 have been threatened with a
gun, and seven have had a gun used against them by an intimate partner. See
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[Kathleen A. Vittes & Susan B. Sorenson, Are Temporary Restraining Orders More
Likely to Be Issued When Applications Mention Firearms?, 30 Evaluation Rev. 266,
277 (2006)] (one in six victims of domestic violence who filed for a restrain-
ing order at the Los Angeles County Bar Association’s Barrister’s Domestic
Violence Project clinic between May 2003 and January 2004 reported being
threatened or harmed by a firearm). “American women who are killed by their
intimate partners are more likely to be killed with guns than by all other meth-
ods combined. In fact, each year from 1980 to 2000, 60% to 70% of batterers
who killed their female intimate partners used firearms to do so.” Emily F.
Rothman et al., Batterers’ Use of Guns to Threaten Intimate Partners, 60 J. Am.
Med. Women’s Ass’n 62, 62 (2005) (noting also that “[f]our percent to 5%
of women who have experienced nonlethal intimate partner violence ...
have reported that partners threatened them with guns at some point in their
lives”). See [Susan B. Sorenson, Firearm Use in Intimate Partner Violence, 30 Eval-
uation Rev. 229, 232 (2006)] (“Women are more than twice as likely to be shot
by their male intimates as they are to be shot, stabbed, strangled, bludgeoned,
or killed in any other way by a stranger.”) (citation omitted); Susan B. Soren-
son, Taking Guns From Batterers, 30 Evaluation Rev. 361, 362 (2006) (between
1976 to 2002, women in the United States were 2.2 times more likely to die
of a gunshot wound inflicted by a male intimate partner than from any form
of assault by a stranger); When Men Murder Women, supra, at 3 (in 2005, “more
female homicides were committed with firearms (52 percent) than with any
other weapon”); Vittes & Sorenson, supra, at 267 (55% of intimate partner
homicides in 2002 were committed with a firearm).

Thus, every year, 700-800 women are shot and killed by their spouses
or intimate partners, and handguns are the weapon of choice. For example,
according to the Violence Policy Center, “[i]n 2000, in homicides where the
weapon was known, 50 percent (1,342 of 2,701) of female homicide victims
were killed with a firearm. Of those female firearm homicides, 1,009 women
(75 percent) were killed with a handgun.” The number remains relatively con-
sistent. In 2004, 72% of women killed by firearms were killed by handguns.
When Men Murder Women, supra, at 3.

The mere presence of or access to a firearm increases fatality rates in
instances of abuse. A person intent on committing violence will naturally reach
for the deadliest weapon available. Accordingly, the presence of a gun in an
already violent home acts as a catalyst, increasing the likelihood that domestic
violence will result in severe injury or death. See, e.g., [Kathryn E. Moracco etal.,
Preventing Firearm Violence Among Victims of Intimate Partner Violence: An Fvaluation
of a New North Carolina Law 1 (2006)]; Jacquelyn C. Campbell et al., Risk Factors
Jfor Femicide in Abusive Relationships: Results From a Multisite Case Control Study, 93
Am. J. of Pub. Health 1089, 1090 (2003) (the intimate partner’s access to a
gun is strongly associated with intimate partner homicide). Estimates of the
increased likelihood of death when a firearm is present vary. Compare When Men
Murder Women, supra, at 2 (three times more likely), with Risk Factors, supra, at
16 (six times more likely). When domestic violence incidents involve a firearm,
the victim is 12 times more likely to die as compared to incidents not involving
a firearm. Shannon Frattaroli & Jon S. Vernick, Separating Batterers and Guns, 30
Evaluation Rev. 296, 297 (2006).
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Even when he does not actually fire his weapon, a batterer may use a gun
as a tool to “threaten, intimidate, and coerce.” Vittes & Sorenson, supra, at 267.
For example, batterers make threats with their firearm by pointing it at the
victim; cleaning it; shooting it outside; threatening to harm people, pets, or
others about whom the victim cares; or threatening suicide. Such threats do
not leave physical marks, but they can result in emotional problems, such as
post-traumatic stress disorder. Thus, a firearm is a constant lethal threat, and its
presence may inhibit a victim of abuse from seeking help or from attempting to
leave the relationship.

The statistics reveal a stark reality—guns exacerbate the already pervasive
problem of domestic violence. The use of firearms intensifies the severity of
the violence and increases the likelihood that domestic violence victims will be
killed by their intimate partners.

Brief for 126 Women State Legislators and Academics as Amici
Curiae Supporting Respondent, District of Columbia v. Heller,
554 U.S. 570 (2008)

SUMMARY OF ARGUMENT

This case provides the Court an opportunity to advance the ability of
women to free themselves from being subject to another’s ill will and to counter
the commonly-held prejudice that women are “easier targets” simply because
of their gender characteristics. Violence against women in the United States
is endemic, often deadly, and most frequently committed by men superior in
physical strength to their female victims.

The District’s current prohibition against handguns and immediately ser-
viceable firearms in the home effectively eliminates a woman’s ability to defend
her very life and those of her children against violent attack. Women are simply
less likely to be able to thwart violence using means currently permitted under
D.C. law. Women are generally less physically strong, making it less likely that
most physical confrontations will end favorably for women. Women with access
to immediately disabling means, however, have been proven to benefit from
the equalization of strength differential a handgun provides. Women’s ability
to own such serviceable firearms is indeed of even greater importance given
the holdings of both federal and state courts that there is no individual right to
police protection.

Washington, D.C.’s current firearms regulations are facially genderneu-
tral, and according to Petitioners, were intended to decrease the incidents of
firearms violence equally among both men and women. . . . What the District’s
current firearms laws do is manifest “gross indifference” to the self-defense
needs of women. Effectively banning the possession of handguns ignores bio-
logical differences between men and women, and in fact allows gender-inspired
violence free rein. . . .
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ARGUMENT

I. Tue TiMe Has LoNG PAssED WHEN SociAL CONDITIONS MANDATED
THAT ALL WOoMEN EQuaLLy DEPEND UPON THE PROTECTION OF MEN FOR
THEIR PHYSICAL SECURITY

For centuries the concept of women’s self-defense was as nonexistent as the
idea that women were to, and could, provide their own means of financial sup-
port. That women themselves could possibly have some responsibility for their
own fates was not only not a topic for debate, but would have been deemed a
foolish absurdity.

A. THE DEFENSE OF WOMEN AS MEN’S SOLE PREROGATIVE AND RESPONSIBILITY

Such paternalism reflected widely-accepted views of men’s physical prow-
ess vis-a-vis women generally and the roles women were expected to play in
society. Few women expected to leave the confines of their families before
marriage. . . .

B. CHANGING DEMOGRAPHICS HEIGHTEN THE NEED FOR MANY WOMEN TO
PROVIDE THEIR OWN PHYSICAL SECURITY

Throughout history, family and household demographics reinforced the
expectation that men would be available to provide protection to women and
children. Extended families were the norm across all cultural backgrounds,
providing women the immediately available support of fathers, brothers, and
husbands. In 1900, only 5% of households in the United States consisted of
people living alone, while nearly half the population lived in households of six
or more individuals.

Widespread demographic changes now make it far less likely that women
will live in households with an adult male present to provide the traditionally-
expected protection. In 2000, slightly more than 25 percent of individuals
lived in households consisting only of themselves. Between 1970 and 2000, the
proportion of women aged 20 to 24 who had never married increased from
36 to 73 percent; for women aged 30 to 34, that proportion tripled from 6 to
22 percent. While these statistics do not reflect the increasing percentage of
women who choose to cohabit without marriage, it should be noted that these
percentages of women living alone are likely higher in metropolitan areas of
the Northeast and Mid-Atlantic.

These statistics do not emphasize the rapidly increasing number of
single mothers in the District. According to a 2005 survey, there are over
46,000 single mothers living within Washington, D.C. Of those single moth-
ers, almost half live in poverty. These women are the most immediate and
often sole source of protection of their children against abusive ex-husbands,
ex-boyfriends, or unknown criminals who prey on the District’s most vulnera-
ble households. Many do not have the resources to choose neighborhoods in
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which their children face few threats or to install expensive monitoring systems
and alarms. Moreover, many will not have the knowledge or social network to
access those violence prevention services available. An inexpensive handgun,
properly stored to prevent access to children, could therefore very well be the
sole means available for these women to protect themselves and their children.
See also Brief of Amici Curiae International Law Enforcement Educators and
Trainers Association, et al., in Support of Respondent (“Int’l L. Enf. Educ. &
Trainers Assoc. Br.”) at section II.D. (discussing the increasingly rare incidents
of gun accidents).

In addition to young women and those who are single mothers, there is an
increasing number of elderly women who live alone and feel highly vulnerable
to violent crime. Greater improvements in female than in male mortality rates
have increased the percentage of women aged 65 and older who live alone. From
1960 to 2000, women aged 65 and over accounted for a single digit percentage
of the total population but more than 30 percent of households consisting of
only one person. This population of older women living alone will only increase
as baby boomers age and fewer children are capable of caring for aging parents.
Some 40 percent of elderly and mid-life women have below-median incomes,
leaving them with little or no choice of neighborhoods and expensive security
measures. Edward R. Roybal, The Quality of Life for Older Women: Older Women
Living Alone, H.R. Rep. No. 100-693, at 1 (2d Sess. 1989). . ..

II. EqQuAL PrROTECTION IN WASHINGTON, D.C. Now MEANS THAT WOMEN
ARE EQUALLY FREE TO DEFEND THEMSELVES FROM PHYSICAL ASSAULT
WitHOUT THE MOST EFFECTIVE MEANS TO TRULY EQUALIZE GENDER-
Basep PHysICAL DIFFERENCES

... Violence against women is predominately gender-based, most often
perpetrated by men against the women in their lives. Men who react with vio-
lence against women in the domestic sphere often seek to reassert their control
over those whom the men believe should be held as subordinates. Since 1976,
approximately 30% of all U.S. female murder victims have been killed by their
male, intimate partners. . . .

A. VIOLENCE AGAINST WOMEN IN THE DISTRICT OF COLUMBIA AND THE
DISTRICT’S RESPONSE

In 2005, the Metropolitan Police Department (MPD) received over 11,000
calls reporting a domestic violence crime or about 30 calls per day. There were
51 murders attributed to domestic violence between 2001 and 2004, count-
ing only those cases in which the so-called victim-offender relation could be
proven. These statistics of course cannot convey the number of women who live
in perpetual fear that an abuser will return and escalate the violence already
experienced. As to those women who are able to report domestic violence-
related crimes or who choose to do so, the MPD is often simply unable to
take any proactive measures to protect their safety. In 2004, the MPD’s Civil
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Protection and Temporary Protection Unit was able to locate and serve only
49.6% of those against whom a protection order had been issued.

Such statistics are even more alarming when it is understood that domestic
batterers who ultimately take the lives of women are repeat offenders, most
likely those with both a criminal background and repeated assaults against the
women they eventually murder. Murray A. Straus, Ph.D., Domestic Violence and
Homicide Antecedents, 62 Bull. N.Y. Acad. Med. 457 (No. 5 June 1986). These are
not men who inexplicably react violently one day and then never again pres-
ent a threat. One study found that a history of domestic violence was present
in 95.8% of the intra-family homicides studied. In 2004, the District’s Police
Department reported that of the 7,449 homes from which domestic violence
was reported, almost 13% had three or more calls that year alone. These num-
bers cannot account for the violence that is never reported, or for which only
some incidents are reported.

Women who eventually face life-threatening dangers from a domestic
abuser or stalker are therefore well aware of the specific threat presented.
In fact, Petitioners’ Amici may well be correct in their claim that “female
murder victims were more than 12 times as likely to have been killed by a
man they knew than by a male stranger” and that “[o]f murder victims who
their knew their offenders, 62% were killed by their husband or intimate
acquaintance.” Brief of Amici Curiae National Network to End Domestic Vio-
lence, et al., in Support of Petitioners at 23 (“Pets’ Network Br.”). Such knowl-
edge of an individualized threat should allow women to more easily prepare
the best defenses they can employ, using their ability to weigh the threat
against their ability to protect themselves should the threat ever become one
of serious bodily injury or death. Current D.C. gun restrictions on handguns
and serviceable firearms in the home simply eliminate that option for women
altogether.

Those women who are attacked by strangers or whose children are in
danger should also be provided the option of choosing a firearm if they would
feel safer having one in their home. Other women who live alone, particularly
the elderly who are more likely to be of lower incomes, may not have choices as
to where they must live, nor the ability to relocate if stalked. These women too
should be able to weigh the threat of an unknown assailant against their ability
to defend themselves should they ever be attacked in the privacy of their own
homes.

Without the freedom to have a readily available firearm in the home, a
woman is at a tremendous disadvantage when attempting to deter or stop an
assailant should her attacker allow her no other option. Reflecting upon one of
the most notorious tragedies of domestic abuse turned murder, Andrea Dwor-
kin stated directly the stakes involved:

Though the legal system has mostly consoled and protected batterers, when a
woman is being beaten, it’s the batterer who has to be stopped; as Malcolm X used
to say, “by any means necessary’—a principle women, all women, had better learn.
A woman has a right to her own bed, a home she can’t be thrown out of, and for
her body not to be ransacked and broken into. She has a right to safe refuge, to
expect her family and friends to stop the batterer—by law or force—before she’s
dead. She has a constitutional right to a gun and a legal right to kill if she believes
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she’s going to be killed. And a batterer’s repeated assaults should lawfully be taken
as intent to Kkill.

Andrea Dworkin, In Memory of Nicole Brown Simpson, in Life and Death:
Unapologetic Writings on the Continuing War Against Women 41, 50 (Free Press
1997).

It must be added, however, that it is not just the physical cost of violence
against women that must be considered. A woman who feels helpless in her own
home is simply not an autonomous individual, controlling her own fate and able
to “participate fully in political life.” While possessing a handgun or a serviceable
long gun in the home will of course not erase all incidents of sex-based violence
against women, denying women the right to choose such an option for themselves
does nothing but prevent the independent governance women must be afforded.

Self-defense classes, particularly those involving training women to use
handguns, often help to provide women the sense of self-worth necessary for
them to feel equals in civil society. See Martha McCaughey, Real Knockouts: The
Physical Feminism of Women’s Self-Defense (N.Y. Univ. Press 1997). Women who take
such classes no longer see themselves as powerless potential victims, but as indi-
viduals who may demand that their rights be respected. There is some evidence
that men recognize this transformation and alter their conduct toward those
women. As one study noted, “[t]he knowledge that one can defend oneself—
and that the self is valuable enough to merit defending—changes everything.”
Jocelyn A. Hollander, “I Can Take Care of Myself”: The Impact of Self-Defense Train-
ing on Women’s Lives, 10 Violence Against Women 205, at 226-27 (2004). There-
fore, even if women are never placed in a position to defend themselves with
a firearm or their own bodies, there are less material but no less compelling
justifications for allowing them that ability. E.g., Mary Zeiss Stange, From Domestic
Terrorism to Armed Revolution: Women’s Right to Self-Defense as an Essential Human
Right, 2 ]. L. Econ. & Pol’y 385-91 (2006).

B. THE BENEFITS OF HANDGUNS FOR WOMEN FACING GRAVE THREAT

For years women were advised not to fight back and to attempt to sym-
pathize with their attackers while looking for the first opportunity to escape.
Well-meaning women’s advocates counseled that such passivity would result in
fewer and less serious injuries than if a woman attempted to defend herself and
angered the perpetrator. More recent, empirical studies indicate, however, that
owning a firearm is one of the best means a woman can have for preventing
crime against her. The National Crime Victimization Survey (“NCVS”) indicates
that allowing a woman to have a gun has a “much greater effect” on her ability
to defend herself against crime than providing that same gun to a man. In fact,
the NCVS and researchers have concluded that women who offer no resistance
are 2.5 times more likely to be seriously injured than women who resist their
attackers with a gun. While the overall injury rate for both men and women was
30.2%, only 12.8% of those using a firearm for self-protection were injured.
Subjective data from the 1994 NCVS reveals that 65 percent of victims felt that
self-defense improved their situation, while only 9 percent thought that fighting
back caused them greater harm.
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Given relative size disparities, men who threaten women and children can
easily cause serious bodily injury or death using another type of weapon or no
weapon at all. Between 1990 and 2005, 10% of wives and 14% of girlfriends who
fell victim to homicide were murdered by men using only the men’s “force” and
no weapon of any type. It should also be noted that a violent man turning a gun
on a woman or child announces his intent to do them harm. A woman using a
gun in self-defense does so rarely with the intent to cause death to her attacker.
Instead, a woman in such a situation has the intent only to sufficiently stop
the assault and to gain control of the situation in order to summon assistance.
This simple brandishing of a weapon often results in the assailant choosing to
discontinue the crime without a shot having been fired. See also Gary Kleck &
Marc Gertz, Armed Resistance to Crime: The Prevalence and Nature of Self-Defense with
a Gun, 86 J. Crim. L. & Crimin. 150 (1995); Gary Kleck, Policy Lessons From Recent
Gun Control Research, 49 Law and Contemporary Problems 35, 44 (No. 1 Winter
1986) (noting that only a small minority, 8.3% of defensive gun uses, resulted
in the assailant’s injury or death).

The value of widespread handgun ownership lies not only in the individ-
ual instances in which a violent criminal is thwarted while attempting to harm
someone, but in the general deterrent effects created by criminals’ knowl-
edge of firearms ownership among potential victims. Women alarmed by a
series of savage rapes in Orlando, Florida in 1966 rushed local gun stores to
arm themselves in self-defense. In a widely publicized campaign, the Orlando
Police Department trained approximately 3,000 in firearms safety. According
to the FBI Uniform Crime Report for 1967, the city then experienced over an
88% reduction in rapes, while rape throughout Florida continued to increase
by 5% and nationwide by 7%. Similar crime reduction efforts involving well-
publicized firearms ownership in other U.S. cities saw comparable reductions in
the rates of armed robbery and residential burglaries. See also Don B. Kates, Jr.,
The Value of Civilian Handgun Possession as a Deterrent to Crime or a Defense Against
Crime, 18 Am. J. of Crim. L. 113, 153-56 (1991) (describing the deterrent effects
handguns create for crimes requiring direct confrontation with a victim such as
rape and robbery and for non-confrontational crime such as car theft and the
burglary of unoccupied locations); Int’l L. Enf. Educ. & Trainers Assoc. Br. at
sections I.B., I.G. (discussing the crime deterrence value of victim armament).

Violent criminals who may view women as easy targets find their jobs far
less taxing in communities such as Washington, D.C. Researchers conducting
the [National] Institute of Justice Felon Survey confirm the common-sense
notion that those wishing to do harm often think closely before confronting an
individual who may be armed. According to this survey, some 56% of the felons
agreed that “[a] criminal is not going to mess around with a victim he knows
is armed with a gun.” Over 80% agreed that “[a] smart criminal always tries
to find out if his potential victim is armed,” while 57% admitted that “[m]ost
criminals are more worried about meeting an armed victim than they are about
running into the police.” Some 39% said they personally had been deterred
from committing at least one crime because they believed the intended victim
was armed, and 8% said they had done so “many” times. Almost three-quarters
stated that “[o]ne reason burglars avoid houses when people are at home is that
they fear being shot during the crime.” James D. Wright and Peter H. Rossi, 145
Armed and Considered Dangerous, a Survey of Felons and Their Firearms (Aldine de
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Gruyter, 1986). Some 34% said they had been “scared off, shot at, wounded,
or captured by an armed victim” at some point in their criminal careers, while
almost 70% had at least one acquaintance who had a similar previous experi-
ence. /d. at 154-55.

Stalkers and abusive boyfriends, spouses, or ex-spouses may be even more
significantly deterred than the hardened, career felons participating in this
survey. Under current Washington, D.C. gun regulations, stalkers and violent inti-
mate partners may be confident that their female victims have not armed them-
selves since the threats or violence began. Many of these men have already been
emboldened by women’s failure to report such threats and previous violence, or
by the oftentimes inadequate resources available to help such women. Allowing
women the option to purchase a serviceable handgun will not deter all stalkers
and abusive intimate partners willing to sacrifice their own lives. However, the fact
that men inclined toward violence will know that women have that choice and
may well have exercised it will no doubt inhibit those less willing to pay that price.

The District would like to restrict women’s choice of firearm to those it
gauges most appropriate rather than to allow rational women the ability to decide
whether a handgun is more suited to their needs. Petitioner’s Brief cites two arti-
cles from firearms magazines in which a shotgun is mentioned as appropriate for
home defense. . .. An assembled shotgun is certainly better than nothing and
could provide deterrence benefits provided it is accessible to a woman. However,
most women are best served by a handgun, lighter in weight, lighter in recoil,
far less unwieldy for women with shorter arm spans, and far more easily carried
around the home than a shotgun or rifle. Moreover, women who are holding a
handgun are able to phone for assistance, while any type of long gun requires two
hands to keep the firearm pointed at an assailant. See also Int’l L. Enf. Educ. &
Trainers Assoc. Br. at section III. The fact that two articles in firearms magazines
suggest a long gun for home defense should not impinge upon the constitutional
right for a woman to select the firearm she feels most meets her needs.

Petitioner’s Amici claims that allowing firearms in the home will only increase
women’s risk of being murdered. In fact, Petitioners’ Amici Curiae opens its argu-
ment by stating that, when a gun is in the home, an abused woman is “6 times
more likely” to be killed than other abused women. Pets’ Network Br. at 20. How-
ever, this statistic has some verifiable basis only when particular adjustments for
other risk factors are weighed. Most importantly, any validity that statistic holds is
only for battered women who live with abusers who have guns. The odds for an
abused woman living apart from her abuser, when she herself has a firearm, are
only 0.22, far below the 2.0 level required for statistical significance. The presence
of a firearm is simply negligible compared to obvious forewarnings such as the
man’s previous rape of the woman, previous threats with a weapon, and threats to
kill the woman. Moreover, the “most important demographic risk factor for acts
of intimate partner femicide” is the male’s unemployment. Jacquelyn C. Camp-
bell, Ph.D., RN, et al., Risk Factors for Femicide in Abusive Relationships: Resulls from
a Multisite Case Control Study, 93 Am. J. Pub. Health 1090-92 (No. 7 July 2003).
Programs that help women leave an already terribly violent situation and that
decrease unemployment should therefore be keys to the abatement of femicide,
not laws that serve only to disarm potential victims.

It must also be noted that allowing women handguns will not increase
the type of random, violent crime that causes such uneasiness among District
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residents. Women are far less likely to commit murder than are men. Despite
being roughly half of the U.S. population, women comprised only 10% of
murder offenders in 2006 and 2004, only 7% in 2005. Even more important to
note are the circumstances under which women kill. Some estimates indicate
that between 85% and 90% of women who commit homicides do so against
men who have battered them for years. Allison Bass, Women Far Less Likely to Kull
than Men; No One Sure Why, Boston Globe, February 24, 1992, at 27. See also Int’l
L. Enf. Educ. & Trainers Assoc. Br. at Section II.A. One 1992 study by the Geor-
gia Department of Corrections reported that of the 235 women serving jail time
for murder or manslaughter in Georgia, 102 were deemed domestic killings.
Almost half those women claimed that their male partners had regularly beaten
them. The vast majority of those who claimed previous beatings had repeatedly
reported the domestic violence to law enforcement. Kathleen O’Shea, Women
on Death Row in Women Prisoners: A Forgotten Population 85 (Beverly Fletcher et al.
eds., Praeger, 1993). See also Angela Browne, Assault and Homicide at Home: When
Battered Women Kill, in 3 Advances in Applied Soc. Psych. 61 (Michael Saks &
Leonard Saxe, eds., 1986) (including FBI data that 4.8% of all U.S. homicides
are women who have killed an intimate partner in self-defense.) While these
deaths are of course tragic, their occurrences do not indicate that women with
access to handguns will commit the random acts of violence law-abiding resi-
dents most fear.

Men and women with a history of aggression, domestic violence, and
mental disturbance are already prohibited from possessing firearms under both
federal and District of Columbia law. Federal law bars possession to any individ-
ual who has been convicted of a “crime punishable by imprisonment for a term
exceeding one year,” who is an “unlawful user of or addicted to any controlled
substance,” who has been “adjudicated as a mental defective or who has been
committed to a mental institution,” who is under an active restraining order,
or who has been “convicted in any court of a misdemeanor crime of domestic
violence.” 18 U.S.C. §§ 922(g) (1), (3), (4), (8), (9)[.] Washington, D.C. law
contains similar provisions, but adds as prohibited persons chronic alcoholics
and those who have been “adjudicated negligent in a firearm mishap causing
death or serious injury to another human being.” D.C. Code §§ 7-2502.03(a) (5),
(a) (8). Rigorous enforcement of existing law should therefore minimize the
risk that both men and women with histories of violence, mental instability, or
negligence with a firearm will have a firearm in their homes.

C. WOMEN MAY NOT DEPEND UPON THE DISTRICT’S LAW ENFORCEMENT SERVICES

The situation now in Washington, D.C. is that women can no longer depend
upon the men in their lives to provide protection against violent crime, nor
do women themselves have access to handguns that equalize the inherent bio-
logical differences between a woman victim and her most likely male attacker.
The traditional emphasis of men’s duty to protect women not only increases
this defenselessness, but in fact has proved of less worth as increasingly more
women live alone. Women in the District have therefore been compelled to rely
upon the protections of a government-provided police force.
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Courts have found that such reliance is unfounded. See Licia A. Esposito
Eaton, Annotation, Liability of Municipality or Other Governmental Unit for Failure
to Provide Police Protection from Crime, 90 A.L.R.5th 273 (2001). Despite women’s
expectations, courts across the nation have ruled that the Due Process Clause
does not “requir[e] the State to protect the life, liberty, and property of its citi-
zens against invasion by private actors.” DeShaney v. Winnebago County Soc. Servs.,
489 U.S. 189, 194 (1989). Women simply have no legal right to law enforce-
ment protection unless they are able to prove special and highly narrow cir-
cumstances. Just how special and highly narrow those circumstances are were
proven in this Court’s Castle Rock v. Gonzales decision. 545 U.S. 748 (2005). In
Castle Rock, the Court found that a temporary restraining order, a mandatory
arrest statute passed with the clear legislative intent of ensuring enforcement
of domestic abuse restraining orders, and Jessica Gonzalez’s repeated pleas for
help were insufficient for her to demand protection. Castle Rock therefore left
open the question of just what a woman and a well-meaning legislature would
have to do to create such a right to expect police protection from a known and
specific threat.

There is no case that better illustrates both how little individual citizens
may demand of their local police forces and the utility of a serviceable firearm
than Washington, D.C.’s own Warren v. District of Columbia, 444 A.2d 1 (D.C.
1981). One morning two men broke down the door and climbed to the second
floor of a home where a mother and her four-year-old daughter were sleeping.
The men raped and sodomized the mother. Her screams awoke two women
living upstairs, who phoned 911 and were assured that help would soon arrive.
The neighbors then waited upon an adjoining roof while one policeman simply
drove past the residence and another departed after receiving no response to
his knock on the door. Believing the two men had fled, the women climbed back
into the home and again heard their neighbor’s screams. Again they called the
police. This second call was never even dispatched to officers.

After hearing no further screams, the two women trusted that police had
indeed arrived and called down to their neighbor. Then alerted to the presence
of two other victims nearby, the men proceeded to rape, beat, and compel all
three women to sodomize each other for the next fourteen hours. Upon their
seeking some compensation from the District for its indifference, the women
were reminded that a government providing law enforcement services “assumes
a duty only to the public at large and not to individual members of the commu-
nity.” Id. at 4. The District thus simultaneously makes it impossible for women
to protect themselves with a firearm while refusing to accept responsibility for
their protection.

III. GENDER CHARACTERISTICS SHOULD AT LEAST BE CONSIDERED BEFORE
BARRING LAW-ABIDING WOMEN HANDGUNS, THE MOST SUITABLE MEANS
FOR THEIR SELF-PROTECTION

Women are at a severe disadvantage when confronting a likely stronger
male assailant. In general, women simply do not have the upper body strength
and testosterone-driven speed to effectively defend themselves without help.


https://www.law.cornell.edu/supremecourt/text/489/189
https://www.law.cornell.edu/supct/html/04-278.ZS.html
https://law.justia.com/cases/district-of-columbia/court-of-appeals/1981/79-6-3.html
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A firearm, particularly an easily manipulable handgun, equalizes this strength
differential and thereby provides women the best chance they have of thwarting
an attacker. Even more statistically likely, a firearm in the hands of a threatened
woman offers the deterrence empty hands and an often unavailing 911 call do
not. I.g., Int’l L. Enf. Educ. & Trainers Assoc. Br. at section L.LE. (noting that in
2003, Washington, D.C.’s average police response time for the highest-priority
emergency calls was almost 8 and a half minutes). Even in cases in which a 911
response would be effective, an attacker in control of the situation will not allow
a woman to pick up the phone to make that call.

Women have made such advances in equality under the law that it is alto-
gether too easy to disregard the innate gender-based biological inequality when
it comes to self-defense. Television provides countless examples of strong women
standing toe-to-toe against male evildoers and emerging with only minor cuts
and bruises. Our invariably gorgeous heroines manage to successfully defend
themselves without so much as smudging their make-up or breaking a heel off
their stilettos. Women with children are commonly depicted imploring their
children to be silent until a caravan of police cars arrives with sirens blaring
to finally arrest the assailant. Such images do not conform with most people’s
experiences and do nothing to decrease the level of violence actual women
often suffer.

Advocates of women’s reproductive choice commonly argue that preg-
nancy disproportionately affects women due to their innate gender-based char-
acteristics. Thus, they argue, courts failing to recognize the right to terminate a
pregnancy therefore discriminate against women and bar their ability to partic-
ipate as equal and full members of civil society. While choices about pregnancy
no doubt impact a woman'’s ability to determine the course of part of her life, it
is not clear why such a right should be due greater protection than a woman’s
ability to defend her very existence. A woman who is murdered, a woman who is
so badly injured that she may never recover emotionally and/or physically, and
a woman who feels constantly helpless faces even greater barriers to her ability
to function as an equal member of society.

Amicae therefore contend that depriving women of the right to possess
a handgun in the privacy of their own homes reflects at best an insensitivity
to women’s unique needs created by their inherent gender characteristics. A
handgun simply is the best means of self-defense for those who generally lack
the upper body strength to successfully wield a shotgun or other long gun. To
therefore deny half the population a handgun, as the District and the Office of
the Solicitor General urge, evinces the “blindness or indifference” to women
that only perpetuates women’s vulnerability to physical subordination. . . .

NOTES & QUESTIONS

1. Although there is considerable overlap between the two assessments of the
risks and dangers faced by women in our society, the briefs take very differ-
ent views about how to combat those dangers. What explains the different
assessments? Do these competing assessments simply reflect different esti-
mates about the risks and utilities of firearms? If so, can this disagreement
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be resolved empirically? See Exercise: Empirical Assessments, Personal Risk
Assessments, and Public Policy, infra.

2. Assume that the empirical case was convincing one way or the other. Is
there a difference between measurements of the past and expectations
about future events? Do you generally find empirical evidence convincing
when making decisions about the future?

3. Assume you are a woman living in a high-crime neighborhood and are con-
sidering obtaining a firearm for self-protection. How much of your decision
will be based on data about the risks and utilities of firearms? What other
factors might influence your decision? What are the factors that should
influence a personal decision to obtain a firearm? Are those the same fac-
tors that should influence public officials who set firearms policy?

4. Robin West argues that the failure of state and social institutions to pro-
tect women justifies the right to abortion. “To whatever degree we fail to
create the minimal conditions for a just society, we also have a right, indi-
vidually and fundamentally to be shielded from the most dire or simply the
most damaging consequences of that failure. . . . We must have the right to
opt out of an unjust patriarchal world that visits unequal but unparalleled
harms upon women . .. with unwanted pregnancies.” Robin L. West, The
Nature of the Right to an Abortion, 45 Hastings L.J. 961, 964, 965 (1994). Does
that argument also support a woman’s claim of right to own a firearm for
self-defense?

5. There is no doubt that an abused woman is at substantially greater risk if
her abuser has a gun, as pointed out in the National Network brief. How-
ever, as noted in the Women State Legislators and Academics brief, research
shows no statistically significant heightened risk to an abuse victim who
both lives apart from her abuser and has her own gun. Living with armed
abuser results in 7.59 odds ratio for increased risk of femicide, an odds
ratio so high as to almost certainly be statistically valid. (In other words, a
woman who lives with an armed abuser is about 750 percent more likely to
be murdered than is a woman who lives with an unarmed abuser.) Jacque-
lyn Campbell et al., Risk Factors for Femicide in Abusive Relationships, 93 Am. J.
Pub. Health 1089, 1090-92 (2003).

6. The brief of the Women State Legislators and Academics disclaims the posi-
tion that only women should have a constitutional right to a handgun. How-
ever, could you construct an argument for such a position, using the data in
the two briefs above? Laws that discriminate on the basis of sex are generally
subject to intermediate scrutiny under the Equal Protection Clause of the
Fourteenth Amendment. (This review sometimes comes close to strict scru-
tiny in practice. See United States v. Virginia, 518 U.S. 515, 531 (1996) (striking
down a state military college’s single-sex admissions policy, and holding that
an “exceedingly persuasive justification” was required before “gender-based
government action” could be upheld).) If Hellerhad not recognized a right
of individuals to own handguns, would it be constitutional for a city or state


https://repository.uchastings.edu/hastings_law_journal/vol45/iss4/8/
https://repository.uchastings.edu/hastings_law_journal/vol45/iss4/8/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1447915/
https://supreme.justia.com/cases/federal/us/518/515/
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to enact a law prohibiting men, but not women, from owning handguns?
Are there any circumstances today where gender-based firearms legisla-
tion might be upheld against Second Amendment challenge, Fourteenth
Amendment challenge, or both? Where it might be appropriate?

7. Does Heller represent a masculine or paternalistic view of guns and home
defense? Jennifer Carlson and Kristin A. Goss argue that

[t]his centering of the Second Amendment on the home and the family
provides a ripe context for men to stake their status as men. Contemporary
gun culture often follows a familial prerogative that locates men’s rights and
obligations to own, carry, and use guns in their social roles as fathers and
husbands. This citizen-protector model of gun-oriented masculinity makes
the political personal: Men’s obligations, rights, and duties associated with
firearms are focused on their respective households and, to a lesser extent, on
their communities. As men, particularly but not exclusively white conserva-
tive men, face socioeconomic insecurity and political and social threat, guns
provide a means to a version of masculinity marked by dutiful protection and
justified violence. As the New Right emphasizes a narrative about the state’s
inadequacy in the public sphere and its illegitimacy in the private sphere,
guns provide a space for men to practice and affirm their role in community
and family protection.

Jennifer Carlson & Kristin A. Goss, Gendering the Second Amendment, 80 Law
& Contemp. Probs. 103, 124-25 (2017); see also Jennifer Carlson, Citizen-
Protectors: The Everyday Politics of Guns in an Age of Decline (2015)
(study of Michigan concealed carry licensees, arguing that adult males
embrace the protector role when statewide economic decline prevents
them from fulfilling the provider role); C.D. Christensen, The “Irue Man”
and His Gun: On the Masculine Mystique of Second Amendment Jurisprudence,
23 Wm. & Mary J. Women & L. 477 (2017) (arguing that “a peculiarly
American conception of masculinity underpins the judicial construction
of the Second Amendment’s core purpose as guaranteeing the right to
armed defense of one’s self and one’s home”); ¢f. George A. Mocsary, Are
There Guns in Mayberry?, Libr. L. & Liberty (Oct. 17, 2016) (reviewing Carl-
son, Citizen-Protectors: The Everyday Politics of Guns in an Age of Decline
supra). Do you agree?

8. For a discussion of the Second Amendment through the lens of “social
justice feminism,” see Verna L. Williams, Guns, Sex, and Race: The Second
Amendment Through a Feminist Lens, 83 Tenn. L. Rev. 983 (2016) (arguing
that congressional and judicial protection of arms rights reinforces “white
patriarchy”).

9. Wicca is a modern religion based in part on nature religions of the past.
It has a strongly feminist orientation. For analysis of Wiccan attitudes and
practices involving arms, see A.M. Wilson, Witches and Guns: The Intersec-
tion between Wicca and the Second Amendment, 12 J.L.. & Soc. Deviance 43
(2016).


https://scholarship.law.duke.edu/lcp/vol80/iss2/5/
https://scholarship.law.wm.edu/wmjowl/vol23/iss3/4/
https://scholarship.law.wm.edu/wmjowl/vol23/iss3/4/
http://www.libertylawsite.org/book-review/are-there-guns-in-mayberry/
http://www.libertylawsite.org/book-review/are-there-guns-in-mayberry/
http://law.ubalt.edu/centers/caf/2016_conference/Williams%20Verna.pdf
http://law.ubalt.edu/centers/caf/2016_conference/Williams%20Verna.pdf
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C. Age and Physical Disability

People who are physically weaker than average may have heightened concerns
about their physical security. The two briefs that follow reflect that concern
but take different views about the effectiveness of gun control and the utility of
private firearms.

Supporting the Petition for Writ of Certiorari, District of

Brief for American Academy of Pediatrics et al. as Amici Curiae
Columbia v. Heller, 552 U.S. 1035 (2007)

ARGUMENT
I. HaNDGUNS Post A UNIQUE DANGER TO CHILDREN AND YOUTH

Handguns pose a danger to all citizens. Handguns are more likely than
any other type of gun to be used in interpersonal violence and crime, as well
as self-directed injury. Firearm & Inj. Ctr. at Penn, Firearm Injury in the U.S.,
at 7 (Oct. 2006). Indeed, handguns are used in nearly 70 percent of firearm
suicides and 75 percent of firearm homicides in the United States. See Garen ]J.
Wintemute et al., The Choice of Weapons in Firearm Suicides, 78 Am. J. Pub. Health
824 (1988); Stephen W. Hargarten et al., Characteristics of Firearms Involved in
Fatalities, 275 JAMA 42 (1996). Handguns account for 77 percent of all traced
guns used in crime. Firearm & Inj. Ctr. at Penn, supra, at 8.

Handguns, however, pose a particular risk to children and adolescents.
When a gun is carried outside the home by a high school-aged youth, it is most
likely to be a semiautomatic handgun (50 percent) and next most likely to be a
revolver (30 percent). Josh Sugarmann, Every Handgun Is Aimed at You: The
Case for Banning Handguns 113 (2001) (citing Joseph F. Sheley & James D.
Wright, Nat’'l Inst. of Justice, High School Youths, Weapons, and Violence: A
National Survey 6 (1998)). Further, there is no way to make guns “safe” for
children—gun safety programs have little effect in reducing firearms death and
injury. /d. at 125. Death and injury to America’s children and youth is undeni-
ably linked to the presence and availability of handguns, as discussed further
below.

A. THE DISTRICT OF COLUMBIA HANDGUN LAW IS A REASONABLE RESTRICTION
BECAUSE HANDGUNS MAKE SUICIDE MORE LIKELY AND SUICIDE-ATTEMPTS
MORE INJURIOUS TO CHILDREN AND ADOLESCENTS

Access to firearms, and handguns in particular, increases the risk that chil-
dren will die in a firearm-related suicide. In 1997, 1,262 children committed
suicide using a firearm, and 63 percent of all suicides in adolescents 15 through


https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1350343/
https://files.eric.ed.gov/fulltext/ED426468.pdf
https://files.eric.ed.gov/fulltext/ED426468.pdf
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19 years of age were committed with a firearm. Am. Acad. of Pediatrics, Comm.
on Inj. & Poison Prevention, [Firearm-Related Injuries Affecting the Pediatric Popu-
lation, 105 Pediatrics 888,] 889-90 Fig. 1 [ (Apr. 2000)]. In 1996, handguns were
involved in 70 percent of teenage suicides in which a firearm was used. Id. at
889.

Case studies reveal that suicide by firearm is strongly associated with the
presence of a gun in the home of the victim. See generally David A. Brent et al.,
Firearms and Adolescent Suicide, 147 Am. J. of Diseases of Child. 1066 (1993);
Arthur L. Kellermann et al., Suicide in the Home in Relation to Gun Ownership, 327
New Eng. J. Med. 467 (1992). In fact, the risk of suicide is five times greater in
households with guns. Brent, supra, at 1068. A study on adolescent suicide and
firearms found that while 87.8 percent of suicide victims who lived in a home
with a gun died by firearms, only 18.8 percent of suicide victims that did not
have a gun died by firearms. /d. Even more telling is that homes with handguns
have a risk of suicide almost twice as high as that in homes containing only long
guns. Kellermann, supra, at 470.

Moreover, statistics reveal that restrictions on access to handguns in the
District of Columbia significantly reduced the incidence of suicide by firearms
and resulted in a substantial reduction in the number of deaths by suicide.
Colin Loftin et al., Effects of Restrictive Licensing of Handguns on Homicide and Sui-
cide in the District of Columbia, 325 New Eng. J. Med. 1615, 1617 (1991). A study by
the Institute of Criminal Justice and Criminology at the University of Maryland
showed a decline of 23 percent in the number of suicides by firearms in the
District of Columbia from 1968 to 1987. Id. at 1616 tbl. 1. Tellingly, the number
of non-firearm-related suicides in the District of Columbia during that same
time frame did not decline; nor did the number of firearm-related suicides in
neighboring communities that were not subject to a similar ban on handguns.
Id. at 1617-18. Additionally, the reduction in the number of suicides by fire-
arms in the District during this time did not result in a corresponding increase
in the incidents of suicides by other means. See id. at 1619. Thus, researchers
concluded from the study that “restrictions on access to guns in the District of
Columbia prevented an average of 47 deaths each year after the law was imple-
mented.” Id.

In addition, between 2000 and 2002, no child under the age of 16 died
from suicide by firearm in the District of Columbia. In contrast, states with-
out handgun bans (and less restrictive guns laws generally), such as Alaska,
Montana and Idaho, led the country with 14, 15, and 15, respectively, firearm
suicide deaths, respectively, in the same population in the same time period.
Violence Pol’y Ctr., Press Release, New Study Shows District of Columbia’s Tough
Gun Laws Work to Prevent Youth Suicide—No Child 16 Years of Age or Younger in
DC Was the Victim of Firearm Suicide According to Most Recent Federal Data (July
12, 2005). Given that in 2003, the third leading cause of death nationwide
among youth aged ten to twenty-four was suicide and that the risk of suicide is
five times greater in homes with guns, invalidation of the law will almost cer-
tainly increase the number of children that die from a suicide. See U.S. Dep’t
of Health & Human Servs., Ctrs. for Disease Control & Prevention, Nat’l Vital
Statistics Sys., Nat’l Ctr. for Health Statistics, 10 Leading Causes of Death by Age
Group, United States—2003.


https://pediatrics.aappublications.org/content/130/5/e1416
https://pediatrics.aappublications.org/content/130/5/e1416
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3456383/
https://www.nejm.org/doi/full/10.1056/NEJM199208133270705
https://www.nejm.org/doi/full/10.1056/NEJM199112053252305
https://www.nejm.org/doi/full/10.1056/NEJM199112053252305
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B. THE DISTRICT OF COLUMBIA’S HANDGUN LAW IS A REASONABLE RESTRICTION
BECAUSE HANDGUNS INCREASE THE LIKELIHOOD AND DEADLINESS OF
ACCIDENTS INVOLVING CHILDREN

The increased accessibility to handguns that will result if the District of
Columbia handgun ban is struck down will increase the number of children
who will be harmed in accidents involving firearms. Studies have shown that
fewer than half of United States families with both firearms and children secure
firearms separate from ammunition. See, e.g., Mark A. Schuster et al., Firearm
Storage Patterns in U.S. Homes with Children, 90 Am. J. of Pub. Health 588, 590-91
(2000). This practice is especially troubling because children as young as three
are able to pull the trigger of most handguns. Am. Acad. of Pediatrics, Comm.
on Inj. & Poison Prevention, supra, at 890. Approximately 70 percent of all
unintentional firearm injuries and deaths are a result of handguns. /d. at 888.

Unintentional firearm death disproportionately affects children: In 2004,
firearms accounted for 27 percent of the unintentional deaths in 2004 among
youth aged 10-19, while accounting for only 22 percent of unintentional deaths
among the population as a whole. See U.S. Dep’t of Health & Human Servs.,
Ctrs. for Disease Control & Prevention, WISQARS database. Additionally, each
year nearly 90 children are killed and approximately 1,400 are treated in hos-
pital emergency rooms for unintentional firearm-related injuries. SAFE KIDS
USA, Press Release, Unintentional Shooting Prompts SAFE KIDS to Issue Warning
About Dangers of Guns in the Home (2003). Most of these deaths occur in or
around the home, and most involve guns that are loaded and accessible to
children. /d.

The more guns a jurisdiction has, the more likely children in that jurisdic-
tion will die from a firearm accident. In a study of accidental firearm deaths
that occurred between 1979 and 1999, children aged four and under were 17
times more likely to die from a gun accident in the four states with the most
guns versus the four states with the fewest guns. Matthew Miller et al., Firearm
Availability and Unintentional Firearm Deaths, 333 Accident Analysis & Prevention
477, 481 Table 3 (2001). Thus, if the decision to strike the handgun ban in the
District of Columbia is not reversed, the number of children who will die or be
injured by handguns accidentally will increase significantly.

C. THE DISTRICT OF COLUMBIA HANDGUN LAW IS A REASONABLE RESTRICTION
BECAUSE FIREARMS AND ESPECIALLY HANDGUNS INCREASE HOMICIDE AND
NONFATAL ASSAULT RATES AMONG AMERICA’S YOUTH

Firearm-related homicides and assaults affect children, adolescents, and
young adults in staggering measure. Between 1987 and 1992, adolescents aged
16 to 19 had the highest rate of handgun crime victimization, nearly three times
the average rate. Michael R. Rand, U.S. Dep’t of Justice, Bureau of Justice Sta-
tistics, Guns and Crime: Handgun Victimization, Firearm Self-Defense, and Firearm
Theft, NCJ 147003 (Apr. 1994, rev. Sept. 2002). Between 1993 and 1997, those
aged 19 and younger accounted for 20 percent of firearm homicide victims
and 29 percent of victims of nonfatal firearm injury from assault. Marianne W.


https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1446208/pdf/10754974.pdf
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Zavitz & Kevin J. Strom, U.S. Dep’t of Justice, Bureau of Justice Statistics, Fire-
arm Injury and Death from Crime, 1993-1997, at 3, NCJ 182993 (Oct. 2000). For
the period 1993-2001, of the average 847,000 violent victimizations committed
with firearms each year, 87 percent were committed with handguns. Craig Per-
kins, U.S. Dep’t of Justice, Bureau of Justice Statistics, Natl Crime Victimization
Survey, 1993-2001: Weapon Use and Violent Crime, at 3, NCJ] 194820 (Sept. 2003).
In 2005, 25 percent of the nation’s 10,100 firearm homicide victims were under
the age of 22. U.S. Dep’t of Justice, Fed. Bureau of Investigation, Crime in the
United States, 2005, at Table 8 (Murder Victims by Age by Weapon, 2005) (2006).
Handguns were responsible for 75 percent of those homicides. Id. at Table 7
(Murder Victims by Weapon, 2001-2005) . Indeed, the number of juvenile hand-
gun homicides is directly correlated to the overall number of juvenile homi-
cides. Sugarmann, supra, at 116 Fig. 7-7.

Moreover, nationally, children and young adults are killed by firearms
more frequently than almost any other cause of death. In 2004, firearm homi-
cide was the second leading cause of injury death for persons 10 to 24 years of
age, second only to motor vehicle crashes. Brady Campaign Publication, Firearm
Facts (Apr. 2007). Incredibly, in that same year, firearm homicide—not car acci-
dents—was the leading cause of death for African American males between the
ages of 15 and 34. Id. Children and youth are murdered with handguns more
often than all other weapons combined. Violence Pol’y Ctr., Kids in the Line
of Fire: Children, Handguns, and Homicide. And, for every child killed by a gun,
four are wounded. Diane [sic] Degette, When the Unthinkable Becomes Routine, 77
Denv. U. L. Rev. 615, 615 n.5 (2000).

Finally, firearms (particularly handguns) represent the leading weapon
utilized by both children and adults in the commission of homicide. See Fox
Butterfield, Guns Blamed for Rise in Homicides by Youths in the 80s, N.Y. Times,
Dec. 10, 1998, at 29. Between 1985 and 2002, the firearm homicide death rate
increased 36 percent for teens aged 15 to 19 nationwide. See U.S. Dep’t of Health
& Human Servs., Ctrs. for Disease Control & Prevention, WISQARS database.
Not coincidentally, in each year after 1985, handguns have been the most used
homicide weapon by juveniles (those age 17 and under) nationwide. Alfred
Blumstein, Youth, Guns, and Violent Crime, 12 The Future of Children 39, at Fig.
5 (2002). Scholars note that the dramatic increases in the rate of homicide
committed by juveniles are attributable largely to the increases in homicides
in which a firearm is used. Alan Lizotte, Guns & Violence: Patterns of Illegal Gun
Carrying Among Young Urban Males, 31 Val. U. L. Rev. 375, 375 (1998). University
of California, Berkeley law professor Frank Zimring has observed, “the most
important reason for the sharp escalation in homicide [among offenders 13
to 17] was an escalating volume of fatal attacks with firearms.” Franklin E. Zim-
ring, American Youth Violence 35-36 (1998).

Handgun bans alleviate the problem of firearm homicide. Researchers at
the Institute of Criminal Justice and Criminology at the University of Maryland
found that gun-related homicides in the District of Columbia dropped 25 per-
cent after the enactment of the ban. Loftin et al., supra, at 1616 Table 1. In addi-
tion, the relatively low incidence of gun-related violence in America’s schools
proves that gun bans work. Thanks to the absolute prohibition of guns on the
nation’s elementary and secondary school campuses, fewer than one percent
of school-aged homicide victims are killed on or around school grounds or on


https://www.bjs.gov/content/pub/pdf/wuvc01.pdf
https://ucr.fbi.gov/crime-in-the-u.s/2005
https://ucr.fbi.gov/crime-in-the-u.s/2005
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the way to and from school. Jill . DeVoe et al., U.S. Dep’t of Justice, Bureau of
Justice Statistics and U.S. Dep’t of Education, Nat’l Ctr. for Ed. Statistics, Indi-
cators of School Crime and Safety: 2004, at iii, NCES 2005-002/NCJ 205290 (2005).
In each year between 1992 and 2000, children and youth aged five to 19 were at
least 70 times more likely to be murdered away from school than at school. 7d.
at 1. College campuses also reflect similarly lower rates for on-campus as com-
pared to off-campus violence, Katrina Baum & Patsy Klaus, U.S. Dep’t of Justice,
Bureau of Justice Statistics, Violent Victimization of College Students 1995-2002, at
1, NCJ 206836 (2005).

II. TuEe DistricT’S HANDGUN LaAw Is A REASONABLE RESTRICTION BECAUSE
of THE EcoNoMmiIc, SOCIETAL, AND PsycHoLOGICAL CosTs oF HANDGUN
VIOLENCE UPON CHILDREN

As discussed above, handguns are directly responsible for increasing
the number of deaths and injuries to children and families from violent
crime, suicide and accidents. The most serious harm resulting from youth
violence is caused by firearms; most firearm-related injuries, in turn, involve
handguns.

The economic, societal and psychological costs of youth violence also are
well established. According to Centers for Disease Control and Prevention sta-
tistics, the consequences of youth violence include:

Direct and indirect costs of youth violence (e.g., medical, lost productivity,
quality of life) in excess of $158 billion every year. . . .

In a nationwide survey of high school students, about six percent reported
not going to school on one or more days in the 30 days preceding the survey
because they felt unsafe at school or on their way to and from school. . . .

In addition to causing injury and death, youth violence affects communities
by increasing the cost of health care, reducing productivity, decreasing property
values, and disrupting social services. . . .

The public bears the majority of these costs. A recent study found that,
in 2000, the average cost for each: (i) homicide was $4,906 in medical costs,
and $1.3 million in lost productivity; (ii) non-fatal assault resulting in hospi-
talization was $24,353 in medical costs and $57,209 in lost productivity; (iii)
suicide was $2,596 in medical costs and $1 million lost productivity; and (iv)
non-fatal self inflicted injury was $7,234 in medical costs and $9,726 in lost
productivity. Phaedra S. Corso et al., Medical Costs and Productivity Losses Due
to Interpersonal Violence and Self-Directed Violence, 32 Am. J. of Preventive Med.
474 (2007). . ..

Economic costs provide, at best, an incomplete measure of the toll of vio-
lence and injuries caused by handguns. Children, like all victims of violence,
are more likely to experience a broad range of mental and physical health
problems not reflected in these estimates from post-traumatic stress disorder to
depression, cardiovascular disease, and diabetes. See generally Corso et al., supra;
Carole Goguen, The Effects of Community Violence on Children and Adolescents, U.S.
Dep’t of Veterans Affairs, Nat’l Ctr. for Posttraumatic Stress Disorder.


https://nces.ed.gov/pubs2005/2005002.pdf
https://nces.ed.gov/pubs2005/2005002.pdf
https://www.bjs.gov/content/pub/pdf/vvcs02.pdf
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Curiae Supporting Respondent, District of Columbia v. Heller,

Brief for Southeastern Legal Foundation, Inc. et al. as Amici
554 U.S. 570 (2008)

... Advocating on behalf of women, the elderly and the physically disabled,
the amici herein argue the actions of the District of Columbia have harmed the
members of society most physically vulnerable to criminal attack. . . .

ARGUMENT
I. THE BRIEF’S STRUCTURE. . .

One anomaly uncovered in approaching this issue from the viewpoint of
women, the elderly and the physically disabled is that not all of these groups
are equally represented in the literature. Studies referencing women are more
prevalent. However, what is apparent from the anecdotal examples presented
with this brief are the groups’ members’ characteristics for this discussion over-
lap to a great degree. Arguments asserted on behalf of women can be made,
by analogy, on behalf of the members of the other two groups. This reinforces
the main theme that all three groups’ members occupy a physically inferior
position relative to their potential attackers and benefit from defensive use of
handguns.

II. EwmpiricAL RESEARCH ILLUSTRATES THE USE OF THE INDIVIDUAL RiGHT
OF ARMED SELF-DEFENSE EMBODIED IN THE SECOND AMENDMENT FOR THE
BENEFIT OF WOMEN, THE ELDERLY AND THE PHYSICALLY DISABLED

A. EMPIRICAL RESEARCH SUPPORTS THE COMMON SENSE ARGUMENT THAT THE
USE OF HANDGUNS PROTECTS WOMEN, THE ELDERLY AND THE PHYSICALLY
DISABLED FROM GREATER PHYSICAL THREAT

Itis well-recognized that the disparity in size and strength between men and
women generally provides men with an advantage during physical combat. In
her note Why Annie Can’t Get Her Gun: A Feminist Perspective on the Second Amend-
ment, Inge Anna Larish supported this general statement with the following:

On average women are weaker than men of comparable height. Muscles
form a lower proportion of female body weight than of male body weight (36%
and 43%, respectively). Kenneth F. Dyer, Challenging the Men: The Social Biology
of Female Sporting Achievement 71-72 (1982). Women can develop arm muscles
only 75% to 85% the strength of men’s muscles. Generally, actual differences in
average strength tend to be greater because women do not exercise their upper
bodies adequately to develop their potential strength while men are more likely to
engage in vigorous exercise to develop strength closer to their potential. /d. Men
also have more power available for explosive events than women. Id. at 74.
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Women are on average smaller than men. The average height of men in the
United States ranges from 5" 7.4” to 5" 9.7” and from 163 to 178 pounds; the aver-
age height for women ranges from 5” 2.2” to 5" 4.3” and from 134 to 150 pounds.
Bureau of the Census, U.S. Dep’t of Commerce, Statistical Abstract of the United
States 108 (107th ed. 1987).

Larish, Inge Anna, Why Annie Can’t Get Her Gun: A Feminist Perspective on the
Second Amendment, 1996 U. Ill. L. Rev. 467, 494, fn. 213 (1996).

In light of the differences, Larish concludes the possession of a gun not
only serves to “equalize the differences between men ... ,” but also serves to
“eliminate the disparity in physical power between the sexes.” Id. Furthermore,
she posits, “The available information on civilian restriction of gun ownership indi-
cates that one of the groups most harmed by restrictions on private gun ownership will be
women.” Id. (emphasis added). Larish further states, “Analysts repeatedly find
that guns are the surest and safest method of protection for those who are
most vulnerable to ‘vicious male predators.” Guns are thus the most effective
self-defense tools for women, the elderly, the weak, the infirm and the physically
handicapped.” Id. 498 (citing Edgar A. Suter, Guns in the Medical Literature—A
Failure of Peer Review, 83 J. Med. Ass'n Ga. 133, 140 (1994)). . ..

According to Dr. Kleck’s findings, firearms are used defensively 2.2 to 2.5
million times a year, with handguns accounting for 1.5 to 1.9 million of the instances.
Kleck and Gertz, Armed Resistance to Crime: The Prevalence and Nature of Self Defense
with a Gun, J. Crim. L. and Criminology, Vol. 86, No. 1, 164 (1995) (emphasis
added). Of the sample used to calculate the number of times a gun was used
defensively during a year, women made up 46 percent. /d. at 178. Of the 2
million defensive gun uses each year, 8.2 percent involved sexual assault. This
translates to approximately 205,000 occurrences each year. Id. at 185. In addi-
tion, overall, with a handgun, the odds in favor of reducing serious injury to the
victim increase. Tark and Kleck, Resisting Crime: The Effects of Victim Action on the
Outcomes of Crimes, Criminology, Vol. 42, No. 4, 861-909, 902 (November 2004).

The empirical literature is unanimous in portraying defensive handgun use
as effective, in the sense that gun-wielding victims are less likely to be injured,
lose property, or otherwise have crimes completed against them than victims
who either do nothing, resist or who resist without weapons. Kleck and Gertz,
Carrying Guns for Protection: Results from the National Self-Defense Survey, J. Research
in Crime and Delinquency, Vol. 35, No. 2, 193, 194 (May 1998). . ..

B. THE AMICI CURIAE BRIEF FILED BY VIOLENCE POLICY CENTER IN SUPPORT OF
APPELLANTS INCORRECTLY CHARACTERIZES THE VALUE OF THE HANDGUN AS
AN EFFECTIVE MEANS OF SELF-DEFENSE

On pages 29-31 of the brief submitted in this case by Violence Policy Center
[hereinafter VPC], it argues that handgun use is the least effective method for
self-defense and that shotguns and rifles are better suited for this purpose. Brief
for Violence Policy Center, et al. as Amici Curiae Supporting Petitioners at 29-31,
District of Columbia, et al. v. Dick Anthony Heller, No. 07-290 (January 11, 2008).
VPC further states that this argument is supported by a “wealth of evidence.”
Id. at 30.


http://rkba.org/research/suter/med-lit.html
http://rkba.org/research/suter/med-lit.html
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=6853&context=jclc
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=6853&context=jclc
https://www.hoplofobia.info/wp-content/uploads/2014/05/Resisting-Crime.pdf
https://www.hoplofobia.info/wp-content/uploads/2014/05/Resisting-Crime.pdf
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The problem with this contention is VPC fails to cite any evidence sup-
porting its proposition. Moreover, for women, the elderly and the physically
disabled, VPC’s “one-size-fits-all” approach ignores the physical requirements
necessary to use shotguns or other long guns. Finally, the argument disregards
the obvious: a handgun’s compact nature lends itself to easier use by individuals
with lesser physical ability, including but not limited to persons who are unable
to brandish a shotgun when threatened.

VPC cites to “[f]lirearms expert” Chris Bird, quoting from his book The
Concealed Handgun Manual, How to Choose, Carry and Shoot a Gun in Self Defensein
support of its assertion that the “handgun is the least effective firearm for self
defense.” The absurdity of pretending a book advocating the use of handguns
really contains the opposite conclusion does not go unnoticed. The quote used
by VPC, “a handgun ‘is the least effective firearm for self defense’ and in almost
all situations ‘shotguns and rifles are much more effective in stopping a [crim-
inal],”” however will be examined. The quote is drawn from Chapter 5, Choosing
a Handgun: Semi-automatics and Revolvers and reads in its entirety:

Like many things in life, a handgun is a compromise. It is the least effective fire-
arm for self-defense. Except at very close quarters—at arm’s length—shotguns and
rifles are much more effective in stopping a drug-hyped robber or rapist intent
on making you pay for his lack of social skills. A handgun is the hardest firearm
to shoot accurately, and, even when you hit what you are shooting at, your target
does not vaporize in a red mist like on television.

Id. at 114.

Contrary to VPC’s assertion, Bird’s point is not that handguns are ineffec-
tive, but their effectiveness depends on the ammunition’s stopping power. He
states in the same section:

In choosing a handgun for self defense, remember that the gun has two
functions. In some cases, presentation of the gun, coupled with a shouted order to
“STOP, GO AWAY, BACK UP,” will be enough, to diffuse the threat. It reminds the
potential robber or rapist he has urgent business in another county. . . . While any
handgun will do, a large gun with a hole in the business end as big as a howitzer
reinforces the seriousness of your intentions.

In cases where the threat is not enough, the gun is a delivery system for those
little missiles, scarcely bigger than a cigarette filter, that rip and tear your attack-
er’s anatomy. It is the bullet that stops the attack, not the gun. The size and weight
of the bullet depend mostly on the caliber of the gun from which it is fired. So one
of your first decisions on picking a gun is deciding on a caliber.

Id. at 115.

None of this material, nor the balance of Bird’s book, supports VPC’s asser-
tion that handguns are ineffective to deter crime or as a means of self-defense.

Moreover, VPC fails to support its additional argument that handguns are
hard to shoot accurately because when characterized correctly, the cited work
by noted firearms instructor Massad Ayoob, In the Gravest Extreme, The Role of the
Firearm in Personal Protection, is contrary to VPC’s contention. First, the section
of Ayoob’s book to which VPC refers has nothing to do with personal defense of
the individual or the homeowner; instead, the quote comes from Chapter 6, How
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and When to Use Firearms in Your Store. 1d. at 43. Thus, this section is concerned
with the proficiency of handgun use to avoid “wild shots” in order to avoid
endangering customers or other persons. /d. at 47. Individual defense of the
person and deterrence are treated in other chapters. Id. at 51, 75.

Second, the “accuracy” argument ignores that a criminal encounter is not
a target shoot or practice. Moreover, it ignores a handgun’s deterrent effect.
Ayoob corrects, qualifies and explains VPC’s mischaracterization of his state-
ments in his declaration. He attests that:

The statements in question in the VPC brief glaringly ignore the well-established
fact that the great majority of times when a private citizen draws a gun on a crim-
inal suspect, the very presence of the gun suffices to end hostilities with no shots
fired. This simple fact makes marksmanship skill under stress a moot point in the
majority of instances when defensive firearms are brought into action by private
citizens acting in defense of themselves or others.

See Declaration of Massad F. Ayoob infra p. App. 4.

Further, Ayoob observes, from a practical standpoint the use of a handgun,
as opposed to a long gun, is superior in that long guns are more easily taken
away during defensive use. He states:

The VPC brief falsely attributes its imputation that rifles and shotguns are supe-
rior to handguns for defensive purposes, to me among others. Yet in going
through “In the Gravest Extreme” carefully enough to cherry-pick the mislead-
ing out-of-context quotes, that brief pointedly ignores my flat statements on
Page 100 of the book in question: “High powered rifles are not recommended
for self-defense. . .. A major problem with any rifle or shotgun is that it is too
awkward to get into action quickly, or to handle in close quarters. A burglar will
find it much easier to get a 3 foot weapon away from you, than a pistol you can
hold and fire with one hand.” This is especially true with regard to any person
who may be at a physical disadvantage when contrasted with the physical ability
of their attacker, such as a woman, an elderly person or someone who is physi-
cally disabled.

1d. at pp. App. 4-5.

In addition, VPC’s argument fails to acknowledge the logical proposition
that one may dial 911 when holding a handgun, but it is difficult to do so with
two hands occupied with a long gun. . ..

IV. ANECDOTAL EVIDENCE AND DECLARATIONS ILLUSTRATE THE CRITICAL
IMPORTANCE OF THE INDIVIDUAL RIGHT OF ARMED SELF-DEFENSE
EMBODIED IN THE SECOND AMENDMENT FOR WOMEN, THE ELDERLY AND
THE PHYSICALLY DISABLED

Although statistics and empirical data are critical to understanding the
broad spectrum of what defensive gun use means to society, the actual flesh-
and-blood people, who have had to defend themselves or their families with
handguns or other firearms, stand behind the data.
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A printed compilation of the instances when women, the elderly or phys-
ically disabled defensively used guns in the United States would be unwieldy
(though compelling), so the efficacy of statistics is obvious. Behind the rows
and columns of data analyzed as statistics, however, are the faces of real, fright-
ened and vulnerable people who have reached for their handguns after hear-
ing the sounds of intruders in the night. These individuals, discussed below,
avoided injury or death because they resisted their attackers with handguns.
But, sadly, the same may not have been true if their homes were in the District
of Columbia.

A. RECENT ANECDOTES EFFECTIVELY ILLUSTRATE THE IMPORTANCE OF THE
PERSONAL RIGHT OF ARMED SELF-DEFENSE FOR WOMEN, THE ELDERLY AND
THE PHYSICALLY DISABLED

The following includes instances where women, the elderly and the phys-
ically disabled defended themselves during home invasions as well as attacks
outside the home. The attacks were perpetrated by younger, stronger assailants.
Moreover, the victims in some instances protected not only themselves, but also
loved ones.

The anecdotes are arranged in reverse chronological order and by type.
The home invasions come first, followed by parking lot incidents.

1. Home Invasions

On January 25, 2008 in Atlanta, Georgia, an intruder assaulted a wheel-
chair-bound homeowner at the homeowner’s front door. During the struggle,
the homeowner was able to use his handgun to shoot the attacker.

In December 2007, there were numerous instances of home invasion
attacks on women and the elderly. On December 14, 2007 in Lexington, Ken-
tucky, two women were inside their home when they heard a man trying to
break in. They dialed 911, keeping the dispatcher on the phone while they
warned the man to stop. When he would not stop, one of the women shot him.
Investigators ruled the shooting self-defense.

On December 8, 2007 at Hialeah Gardens, Florida, four armed men
attacked a 74-year-old heart patient, Jorge Leonton, in his driveway. After he
withdrew money from an ATM, the four followed him home and choked him
after he got out of the car, demanding money. While being choked by one of
the attackers, Leonton took out his gun, for which he had a concealed weapon
permit, and told the attacker three times he had a heart condition, could not
breathe and the assailant was killing him. When the attacker would not let
go, Leonton shot him. The other three men fled. Leonton’s wife said, “If he
wouldn’t have been armed, I think he would have been killed.” . . .

In November 2007, there were several attacks against all groups’ members.
On November 27, 2007 in Carthage, Missouri, a 63-year-old grandmother bran-
dishing a handgun caused two burglars to run away after they broke down her
back door. Her grandchild was in the house at the time.
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Two weeks earlier, on November 16, 2007 in Waynesville, Missouri, a dis-
abled man chased one intruder away and took one prisoner for the police with
his handgun. Before breaking into the disabled man’s trailer, the two male assail-
ants had broken into a local motel room where they had beaten two people with
a baseball bat so severely that one had to be taken by “life flight” to the hospital.
Later, the two intruders entered the trailer and confronted the disabled man
and his wife. One intruder pulled a pellet gun, but the homeowner pulled a
“real gun.” The pellet gun-wielding intruder fled while the other was held until
the police arrived.

Two days earlier, on November 14, 2007 in Hessville, Indiana, a woman
who was being stalked had her door kicked in by a former date. Later, when he
returned to her home, she called 911 and was told to lock herself in the bed-
room. When she retreated to the bedroom, she found a pistol which had been
given to her for protection. She hid in a closet, the stalker opened the door, she
told him to stop, but when he advanced toward her, she fired three times. She
struck the stalker in the abdomen and he died from his wounds.

On November 5, 2007 in Bartlett, Tennessee, Dorothy “Bobbi” Lovell’s
charges were dropped after a review of the evidence indicated self-defense in
the shooting of her husband. Mrs. Lovell shot her husband with a .357-caliber
magnum handgun after he held Mrs. Lovell and her 21-year-old son hostage,
threatening their lives.

October 2007 was replete with the defensive use of handguns. On October
27,2007 in Gainesville, Florida, a 28-year-old male tried to kick down the door
of a home owned by Arthur Williams, a 75-year-old, legally blind, retired taxi
dispatcher. The homeowner fired on the intruder, striking him in the neck.
Local officials praised Williams for defending himself. On October 24, 2007 in
Wichita, Kansas, a 76-year-old man shot his 52-year-old live-in girlfriend after
she poured bleach on him, sprayed him with mace and beat him with a frying
pan. The police called the use of the weapon self-defense. On October 15, 2007
in Kansas City, Missouri, a 69-year-old man thwarted a home invasion by firing
a shot from his .40-caliber handgun at his bedroom door when he heard an
intruder approaching after his front door had been pried open. The intruder
fled without apparent injury.

In July 2007, there were several reported attacks against the elderly and the
disabled. On July 30, 2007 in Limestone County, Alabama, a disabled man who
collected aluminum cans to supplement his income confronted two men, ages
20 and 24, stealing his cans. He immediately called the sheriff’s office. The men
thought he had left, walked back onto the property and, when they discovered
him in his truck, one of them came toward the homeowner and threatened him.
The homeowner told him to stop. When he did not, the homeowner showed his
gun and demanded the two men lie on the ground to wait for the sheriff. On
July 27, 2007 in El Dorado, Arkansas, a 24-year-old intruder beat 93-year-old Mr.
Hill with a soda can, striking him 50 times before he passed out. Covered with
blood, the elderly man awoke and retrieved a .38-caliber handgun. The assailant
charged at him, forcing Hill to shoot him in the throat. Police arrived and took
both Hill and the intruder to the hospital. On July 4, 2007 in Hickory, North
Carolina, a 79-year-old man shot a 23-year-old intruder in his bedroom. After the
intruder broke into the house, the homeowner’s wife escaped to the neighbors
and the homeowner shot the intruder. The intruder was expected to survive.
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On April 26, 2007 in Augusta, Georgia, an assailant awakened his 57-year-
old neighbor, Theresa Wachowiak, putting a knife to her throat. She resisted
and managed to grab her .357-caliber handgun, and she shot the intruder in
the stomach. The intruder survived. . . .

2006 saw notable examples of defensive gun use. On December 2, 2006
in Zion, Illinois, a 55-year-old wife heard her kitchen doorjamb shatter. She
grabbed her pistol and shot the intruder in the chest after he forced his way
into her house. The intruder was wearing a black ski mask and gloves.

On October 18, 2006 in Santa Clarita, California, an intruder broke the
lock on Nadine Teter’s back door and barged into her home. She fled to her
backyard with a gun, but he followed and charged at her. She shot him. The
intruder fell, got back up and advanced again, requiring her to shoot him two
more times. The attacker then jumped over a fence and ran away. He was later
apprehended when the intruder’s mother, who was driving the “get-away” car,
flagged down law enforcement for medical attention. The intruder survived,
and he and his mother were convicted in December 2007 of charges arising out
of the attack. With regard to the use of the firearm, Teter said she thinks every
woman should carry a gun. She also said:

Never in a million years, did I think I would use (the gun)—never. And whatever
higher power, whatever gave me the strength to pull that trigger. . . . You’re look-
ing at him or me. My life or his life. I was not going to get raped. I was not going
to get murdered. There was no way—and I didn’t.

On April 27, 2006 in Red Bank, Tennessee, at 1:30 a.M., a disabled man saw
a masked man crawling through his bedroom window. After he was awakened
by the window breaking, David McCutcheon, the disabled homeowner, reached
for his .32-caliber revolver and fired four times, forcing the masked man to flee.
The intruder was arrested.

2005 saw attacks on the elderly thwarted by defensive handgun use. On
May 31, 2005 in Indialantic, Florida, Ms. Judith Kuntz, a 64-year-old widow
armed with a .38-caliber revolver shot an intruder in the chest after he broke
into her home. She fired at him as he entered her bedroom with a flashlight.
She stated, “I'm doing fine under the circumstances. . . . I don’t take any joy in
somebody being dead. My self-preservation instinct took over.” See Declaration
of Judith Kuntz infra pp. App. 19-20. On March 30, 2005 in Kingsport, Tennes-
see, an 83-year-old woman wrestled with a home intruder. Although he left with
her purse, she was able to fire her handgun at him during the struggle, causing
him to flee.

Women and the elderly used handguns to stave off assailants in 2004. On
March 22, 2004 in Springfield, Ohio, 49-year-old Melanie Yancey shot and killed
a 2l-year-old intruder when he and an accomplice broke into her home after
kicking in her door. She sealed herself in her bedroom, but the two tried to
break in. She then fired a shot at them from her .40-caliber handgun and they
returned fire. When she heard them go into another unoccupied bedroom, she
ran out of the room and fired at them as she ran out of the house. Later, one of
the intruders was found lying on a nearby driveway.

On November 4, 2004 in Pensacola, Florida, a 77-year-old retired oil worker,
James Workman, shot an intruder who entered the trailer where Workman
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and his wife, Kathryn, were at home. The intruder advanced toward the trailer
despite a warning shot, and Workman struggled with the intruder inside the
trailer, shooting him in the process.

2. Parking Lot Incidents

On December 27, 2007 in Orlando, Florida, a 65-year-old man fought off
five thugs with a handgun. He was collecting money for parking at a church
when a man, accompanied by four other men, put a gun to his head. The
victim reached inside his jacket as if to pull out money, but instead, pulled out
a handgun and started firing. The men ran away. The elderly man reported he
obtained a concealed weapon permit after he was previously attacked by eight
teens who tried to rob him with a pipe.

On July 1, 2007 in Dallas, Texas, a 31-year-old man stopped Amor Kerboua,
a 79-year-old man, in Kerboua’s apartment parking lot. The man put a gun in
Kerboua’s face and demanded money. Thinking the attacker was joking, Ker-
boua pushed the gun away. Again, the man put the gun in his face and Kerboua
handed him a cup containing $242.50. The assailant then told Kerboua he was
going to kill him, pointing the gun at his stomach. Instead, Kerboua, who had
a concealed weapon permit, drew his .38-caliber revolver and shot the assailant
in the throat. The assailant fell, but maintained his gun aim at Kerboua, forc-
ing Kerboua to fire two more times. The police determined Kerboua acted in
self-defense. The assailant survived.

A. NANCY HART AND MINNIE LEE FAULKNER: HISTORICAL AND PRESENT DAY
ILLUSTRATIONS OF HOW FIREARMS DETER ASSAILANTS . . .

2. Minnie Lee Faulkner: A Modern Illustration That the Use of a
Firearm Deters an Attacker

... Mrs. Minnie Lee Faulkner, 88, lives alone in her home in Elbert County,
Georgia near the Savannah River. Elbert County is still rural though settled
early in the State’s history. Faulkner purchased a handgun for personal defense
and home protection after the death of her husband in 1993. Faulkner chose a
handgun over a rifle or shotgun because it was small, maneuverable and easy to
use for home defense by someone of her age, size and strength.

On October 10, 2004, Faulkner’s doorbell rang at one o’clock in the morn-
ing. From the porch, a voice called, “Minnie Lee, I've got car trouble—open the
door.” Faulkner replied that she was not going to open the door, and the man on
her porch started kicking the door. He split the door and Faulkner called 911.

Faulkner told the man that she had called 911 and he stopped kicking.
With pistol in hand, Faulkner then peered out the window and she saw a young
man’s face with a clear complexion. Faulkner said in a stout voice, “I have my
gun and I have it trained right on you.” The intruder left. Later, when the front
door was examined, it was determined that one more kick would have broken
the door. Later that night, the intruder broke into a nearby trailer and attacked
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an elderly woman while she was in bed. Faulkner believes that the intruder
would have tried to kill her had he entered.

Faulkner spoke with the local sheriff’s office and was able to provide
information for a composite drawing, identifying the intruder as the son of a
deceased neighbor. Faulkner specifically noted his clear eyes and good com-
plexion. Using this information and other evidence, the sheriff’s office was able
to apprehend the intruder. He was convicted of burglary and aggravated assault
with intent to rape.

Faulkner was badly frightened by the attack. She believes that her handgun
is her only protection, and she is glad she had it the night of the attack. She did
not have to shoot the intruder because the mere presence of the weapon scared
him away. Faulkner believes people have a right to have a gun for protection
and self-defense.

Faulkner’s experience poignantly illustrates why the individual right of
self-defense through the use of a handgun is so vital to women, the elderly and
the physically disabled. Faulkner is from the same county where Nancy Hart
stood against the Tories during the War for Independence. As Hart used her
intelligence, courage and the Tories’ own rifles against them, Faulkner used
her courage, fortitude and handgun against an intruder in the night. These
women, though separated by two hundred thirty years, have in common the
necessity of firearms to deter their bigger, stronger or more numerous assail-
ants. Without firearms, both Nancy Hart and Minnie Lee Faulkner, living on
the same land but separated by time, would have been victims. With firearms,
they became more than equal to the imminent danger they faced. . . .

DECLARATION OF JUDITH KUNTZ. ..

2. I am a 67-year-old widow and live in Indialantic, Florida.

3. I own a .38-caliber handgun for personal defense. I believe my owner-
ship of the gun and the use of it for personal defense saved my life. I chose a
handgun over a rifle or shotgun because it is small, maneuverable and easy to
use. I did not choose the rifle or shotgun because they are heavy, unwieldy and
difficult to use in a confined space such as my home.

4. On May 31, 2005, I shot an intruder who unlawfully entered my home.
I attempted to hide from the intruder in my bedroom, but the intruder pro-
ceeded to enter my bedroom while I was in it. I shot the intruder in order to
protect myself and my property.

5. T am glad I had my handgun during the incident and that I was able to
defend myself and my property, I believe people have a right to own and use a
gun for personal defense. . . .

DECLARATION OF THERESA WACHOWIAK ...

2. I am 57-years-old, and I live in Augusta, Georgia.

3.1 own a.357-caliber handgun for personal defense. I believe my ownership
of this gun and the use of it for personal defense saved my life. I defer to a hand-
gun over arifle or shotgun because it is small, maneuverable and easy to use. I did
not choose the rifle or shotgun because they are heavy, unwieldy and difficult to
use in a confined space such as my home if an intruder actually entered.

4. On April 26, 2007, an intruder gained entrance into my house, in
the early morning hours, woke me up, and put a knife to my throat with the



Bl C. Age and Physical Disability 43 11

intent of doing me bodily harm. He was in my bed and unaware of the hand-
gun I kept in my bed stand. I protested against his covering my mouth with
his hand as he pressed his knife to my throat repeatedly, threatening to kill
me as I was struggling to remove his hand. This interaction provided me an
opportunity to keep his focus on my resistance while I secured my handgun
with his being unaware of my other activities. I appeared to comply finally
with his “being in control” and ceased struggling upon securing my weapon.
I asked him what did he want. Simultaneously, he realized there were dogs in
the room and demanded I “get the dogs out.” With him at my back and his
knife still ready, we moved off of my bed to the bedroom door. When at the
dog gate he demanded the dogs be removed from the room, I unfastened
the dog gate and with him preoccupied with their imminent release I pivoted
and shot him in the right side of his chest. I did not randomly exercise force,
only sufficient force to remove him as a personal threat. He was still mobile
and anxious to get away through the now opened dog gate. I called the police
and secured medical help for him as I did not expect he could get very far.
He did survive his single wound. I was saddened and shocked to find out
that the man was a neighbor and a relative of a family I cared about and had
known for decades.

5.Tam glad I had my handgun that morning and was able to defend myself
and my property. I would be no match in a physical contest of strength with my
assailant and would have just been another sad statistic. My handgun was the
tool I used to preserve my life. . . .

DECLARATION OF JAMES H. WORKMAN, JR....

2. I am 80-years-old, a retired oil industry worker and I live with my wife
Kathryn in Pensacola, Florida.

3. 1 own a .38-caliber handgun for personal defense. I believe my owner-
ship of the gun and the use of it for personal defense saved my wife Kathryn’s
life and mine. I chose a handgun over a rifle or shotgun because it is small,
maneuverable and easy to use. I did not choose the rifle or shotgun because
they are heavy, unwieldy and difficult to use in a confined space such as my
home if an intruder actually entered.

4. On November 4, 2004, I shot an intruder who entered the trailer where
my wife and I were staying. We were living in a trailer in front of our home that
was damaged by Hurricane Ivan. When the intruder entered our yard at 2:20
AM., I confronted him. Despite my firing a warning shot into the ground, the
intruder advanced toward the trailer. I struggled with him inside the trailer,
shooting him in the process.

5. I'am glad I had my handgun that night and was able to defend my wife,
myself and our property. I believe people have a right to own and use a gun for
personal defense. . . .

NOTES & QUESTIONS

1. Were you surprised by the data about firearms suicide in the American
Academy of Pediatrics brief? In general, suicide attempts with firearms
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are more likely to succeed than attempts involving most other common
methods such as drowning, cutting, or asphyxiation. Suicide rates differ
widely from state to state. The demographic group most likely to commit
suicide, particularly with firearms, is elderly white men. While rural states
such as Alaska and Montana tend to have high suicide rates, the District of
Columbia has traditionally had one of the lowest suicide rates in the nation.
Scholars are nearly unanimous that greater firearms prevalence is associated
with greater percentage of suicides being committed with firearms. Indeed,
the “percent of suicide with guns” (PSG) is perhaps the best proxy for total
gun ownership in a community. However, scholars disagree about whether
firearms density increases the overall suicide rate, or merely changes the
method, since some other forms of self-inflicted harm (e.g., hanging, jump-
ing from a height) are nearly as lethal. Compare Harvard School of Public
Health, Firearm Access Is a Risk Factor for Suicide, with Gary Kleck, The Effect of
Firearms in Suicide, in Gun Studies: Interdisciplinary Approaches to Politics,
Policy, and Practice 309 (Jennifer Carlson, Kristin A. Goss & Harel Shapira
eds. 2019).

2. International data further complicate the picture. The age-standardized
U.S. suicide rate in 2016 was 13.7 per 100,000 population (21.1 male and
6.4 female). The global average was 10.5. Since no country matches the gun
density of the United States, there are many examples of nations that have
fewer guns and a suicide rate that is higher than the United States, about
the same as the United States, or lower. See World Health Organization, Sui-
cide rates (per 100 000 population). If gun prevalence does make suicide
more common among all or some groups, then how should this be taken
into account in debates about gun policy? Is suicide as harmful or immoral
as unlawful homicide? Are all suicides wrong? Are some worse than others?
What public policy distinctions are appropriate in this area?

3. Does advocacy of firearms bans give sufficient attention to beneficial gun
use like those described in the Southeastern Legal Foundation amicus brief?

4. What type of laws and regulatory system would eliminate the need for guns
in cases like those described in the “Declarations” of Southeastern Legal
Foundation brief?

5. Are the stories in the amicus “Declarations” examples of good results?
Would disarming people like Judith Kuntz be an acceptable cost of strict
gun laws with the expectation of a net benefit to the community overall?

6. Do these personal episodes affect your view of optimal firearms policy? Do
they affect your view about whether to own a firearm? Does the answer to
one question influence the other?

7. As detailed in the American Academy of Pediatrics amicus brief, an article
in the New England Journal of Medicine concluded that the D.C. handgun
ban had significantly reduced homicide and suicide. The conclusion was


https://www.hsph.harvard.edu/means-matter/means-matter/risk/
https://www.who.int/gho/mental_health/suicide_rates/en/
https://www.who.int/gho/mental_health/suicide_rates/en/
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strongly disputed in an amicus brief of Criminologists and the Claremont
Institute:

Over the five pre-ban years the murder rate fell from 37 to 27 per
100,000 population. ... In the five post-ban years the murder rate rose to
35. ... Averaging the rates over the 40 years surrounding the bans yields a
pre-ban DC rate (1960-76) of 24.6 murders. The average for the post-ban
years is nearly double: 47.4 murders per 100,000 population. The year before
the bans (1976), the District’s murder rate was 27 per 100,000 population;
after 15 years under the bans it had tripled to 80.22 per 100,000 (1991). . ..

After the gun prohibitions, the District became known as the “murder
capital” of America. Before the challenged prohibitions, the District’s murder
rate was declining, and by 1976 had fallen to the 15th highest among the 50
largest American cities. . . . After the ban, the District’s murder rate fell below
what it was in 1976 only one time. . .. In half of the post-ban years, the Dis-
trict was ranked the worst or the second-worst; in four years it was the fourth
worst. . . .

Brief for Criminologists et al. as Amici Curiae Supporting Respondent, Dis-
trict of Columbia v. Heller, 554 U.S. 570, at 7-8 (2008).

The brief also quoted from a National Academies of Sciences meta-
study that surveyed the social science literature on gun control. The
National Academies decided that the evidence was not strong enough to
support the hypothesis that gun control is beneficial, or the hypothesis that
gun ownership is beneficial. Regarding the New England Journal of Medicine
study of D.C., the National Academies concluded:

Thus, if Baltimore is used as a control group rather than the suburban areas
surrounding DC, the conclusion that the handgun law lowered homicide and
suicide rates does not hold. Britt et al. (1996) also found that extending the
sample frame an additional two years (1968-1989) eliminated any measured
impact of the handgun ban in the District of Columbia. Furthermore, Jones
(1981) discusses a number of contemporaneous policy interventions that
took place around the time of the Washington, DC, gun ban, which further
call into question a causal interpretation of the results. In summary, the Dis-
trict of Columbia handgun ban yields no conclusive evidence with respect to
the impact of such bans on crime and violence. The nature of the interven-
tion—limited to a single city, nonexperimental, and accompanied by other
changes that could also affect handgun homicide—make it a weak experi-
mental design. Given the sensitivity of the results to alternative specifications,
it is difficult to draw any causal inferences.

Charles F. Wellford, John V. Pepper & Carol V. Petrie (eds.), Firearms and
Violence: A Critical Review 98 (2005).

For the academic debate on the NEJM study, see Chester L. Britt, Gary
Kleck & David J. Bordua, A Reassessment of the D.C. Gun Law: Some Cautionary
Notes on the Use of Interrupted Time Series Designs for Policy Impact Assessment,
30 Law & Soc’y Rev. 361 (1996); David McDowall, Colin Loftin & Brian
Wiersema, Using Quasi-Experiments to Fvaluate Firearm Laws: Comment on Britt


https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_07_08_07_290_RespondentAmCuCrimSocSciScholarnew.pdf
https://www.nap.edu/read/10881/chapter/1
https://www.nap.edu/read/10881/chapter/1
https://www.researchgate.net/publication/271777865_A_Reassessment_of_the_DC_Gun_Law_Some_Cautionary_Notes_on_the_Use_of_Interrupted_Time_Series_Designs_for_Policy_Impact_Assessment
https://www.researchgate.net/publication/271777865_A_Reassessment_of_the_DC_Gun_Law_Some_Cautionary_Notes_on_the_Use_of_Interrupted_Time_Series_Designs_for_Policy_Impact_Assessment
https://www.jstor.org/stable/3053964?seq=1#page_scan_tab_contents
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et al.’s Reassessment of the DC Gun Law, 30 Law & Soc’y Rev. 381 (1996); Ches-
ter L. Britt et al., Avoidance and Misunderstanding: A Rejoinder to McDowall et
al., 30 Law & Soc’y Rev. 393 (1996).”

In Heller, a collection of 24 professors conducted a new study of the
D.C. ban, and reported the results in an amicus brief. Brief for Academics
as Amici Curiae Supporting Respondent, District of Columbia v. Heller, 554
U.S. 570 (2008). That study compared the post-ban changes in D.C. homi-
cide rates to the rate in the other 49 largest cities, to Maryland and Virginia,
and to the United States as a whole. The data showed that D.C. grew sub-
stantially worse in comparison to all of them. /d. at 7-10.

Two criminology professors, including David McDowall, who had been
a co-author of the NEJM study, filed their own amicus brief. Brief for Pro-
fessors of Criminal Justice as Amici Curiae Supporting Petitioner, District
of Columbia v. Heller, 554 U.S. 570 (2008). That brief argued that post-ban
increases in D.C. homicide were the result of a national trend caused by the
spread of crack cocaine. /d. at 9-11.

Justice Breyer’s dissenting Heller opinion summarized the D.C. debate,
and also the conflicting empirical evidence about gun ownership in gen-
eral that had been offered by various amici. Because there was support-
ing evidence on each side, he concluded that the Court should defer to
the D.C. City Council’s empirical judgment. Do you agree with his position
that as long as there is some social science research that supports a particu-
lar gun control law, then courts should not rule the law unconstitutional?
Or should courts try to evaluate the evidence on each side? Should they
attempt to evaluate the evidence at all? Does it matter whether the orig-
inal legislative body, such as the D.C. City Council, carefully considered
empirical evidence before enacting the law? Although exceptions can be
found, legislative fact-finding often consists of little more than a collection
of talking points and factoids assembled by lobbyists for one side or the
other. The legislator who has actually read a study that he or she cites is
unusual—rarer even than legislators who read the full text of bills before
voting on them.

D. Sexual Orientation

People with unconventional sexual orientations have a variety of concerns
about unequal treatment in our society and under the law. In the firearms con-
text, that concern manifests as a special worry about violence rooted in bigotry.

2. The hyperlinks go to versions of the articles on ResearchGate, JSTOR, and
Academia.edu. None of these are public Internet, but your institution may have access.
JSTOR is comprehensive for the journals it covers, whereas ResearchGate and Academia.edu
depend on scholars to upload individual articles. JSTOR is available to anyone who will pay;
ResearchGate is reasonably open to students; and Academia.edu is professors-only.


https://www.jstor.org/stable/3053964?seq=1#page_scan_tab_contents
https://www.academia.edu/15589285/Avoidance_and_Misunderstanding_A_Rejoinder_to_McDowall_et_al
https://www.academia.edu/15589285/Avoidance_and_Misunderstanding_A_Rejoinder_to_McDowall_et_al
https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_07_08_07_290_PetitionerAmCuCriminalJusticeProfsnew.pdf
https://www.americanbar.org/content/dam/aba/publishing/preview/publiced_preview_briefs_pdfs_07_08_07_290_PetitionerAmCuCriminalJusticeProfsnew.pdf
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Brief for Pink Pistols et al. as Amici Curiae Supporting
Respondent, District of Columbia v. Heller, 554 U.S. 570 (2008)

Pink Pistols is an unincorporated association established in 2000 to advocate on
behalf of lesbian, gay, bisexual and transgendered (hereinafter LGBT) firearms
owners, with specific emphasis on self-defense issues. There are 51 chapters
in 33 states and 3 countries. Membership is open to any person, regardless
of sexual orientation, who supports the rights of LGBT firearm owners. Pink
Pistols is aware of the long history of hate crimes and violence directed at the
LGBT community. More anti-gay hate crimes occur in the home than in any
other location, and there are significant practical limitations on the ability of
the police to protect individuals against such violence. Thus, the right to keep
and bear arms for self-defense in one’s home is of paramount importance to
Pink Pistols and members of the LGBT community. . . .

ARGUMENT

I. THE SECOND AMENDMENT GUARANTEES LGBT INDIVIDUALS THE RiGHT
TO KEEP AND BEAR ARMS TO PROTECT THEMSELVES IN THEIR HOMES

Almost five years ago this Court held that the Due Process Clause protects
the right of gay men and lesbians to engage in consensual sexual acts within
the privacy of their own homes, “without intervention of the government.”
Lawrence v. Texas, 539 U.S. 558, 578 (2003). The exercise of that right, or even
the non-sexual act of having a certain “appearance,” however, continues to put
members of the LGBT community at risk of anti-gay hate violence and even
death. Since Lawrence was decided, at least 58 members of the LGBT commu-
nity have been murdered and thousands of others have been assaulted, many
in their own homes (the most common site of anti-gay hate crimes), because
of their sexual orientation. The question now presented is whether LGBT indi-
viduals have a right to keep firearms in their homes to protect themselves from
such violence. Because LGBT individuals cannot count on the police to protect
them from such violence, their safety depends upon this Court’s recognition of
their right to possess firearms for self-protection in the home.

A. RECOGNITION OF AN INDIVIDUAL RIGHT TO KEEP AND BEAR ARMS IS
LITERALLY A MATTER OF LIFE OR DEATH FOR MEMBERS OF THE LGBT
COMMUNITY

The need for individual self-protection remains and is felt perhaps most
pointedly by members of minority groups, such as the LGBT community.
Minority and other marginalized groups are disproportionately targeted by vio-
lence, and have an enhanced need for personal protection. In 2005 alone, law
enforcement agencies reported the occurrence of 7,163 hate crime incidents.
Federal Bureau of Investigation, Uniform Crime Report, Hate Crime Statistics,


https://www.law.cornell.edu/supct/html/02-102.ZS.html
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2005 Edition (2006). Members of the LGBT community are frequent targets
of such violence. Indeed, for the years 1995-2005, law enforcement agencies
reported more than 13,000 incidents of hate violence resulting from sexual-
orientation bias. See Federal Bureau of Investigation, Uniform Crime Report,
Hate Crime Statistics (1995-2005). The individual stories of brutality underlying
those statistics are horrific:

® On April 19, 2005, Adam Bishop was bludgeoned to death with a claw
hammer in his home because he was gay. He was hit at least eighteen
times in the head and then left face down in a bathtub with the shower
running.

® On May 13, 1988, Claudia Brenner and Rebecca Wight were shot eight
times—in the neck, the head and the back—and left for dead while
hiking the Appalachian Trail, because they were lesbians. Rebecca
died.

¢ On December 31, 1993, Brandon Teena, Lisa Lambert and Philip
De Vine were murdered in a farmhouse in rural Richardson County,
Nebraska in an act of anti-LGBT violence. Brandon and Lisa were both
shot execution style, and Brandon was cut open with a knife.

¢ On the night of October 6-7, 1998, Matthew Shepard was pistol-whipped,
tortured, tied to a fence in a remote area and left to die. He was discov-
ered eighteen hours later, still tied to the fence and in a coma. Matthew
suffered a fracture from the back of his head to the front of his right ear.
He had severe brain stem damage and multiple lacerations on his head,
face and neck. He died days later.

® On February 19, 1999, Billy Jack Gaither was set on fire after having his
throat slit and being brutally beaten to death with an ax handle. In his
initial police confession, Gaither’s murderer explained “I had to ’cause
he was a faggot.”

* On November 19, 2006, Thalia Sandoval, a 27-year-old transgender
Latina woman, was stabbed to death in her home in Antioch, California.
The death was reported as a hate crime.

In fact, anti-gay violence is even more prevalent than the FBI statistics
indicate. “Extensive empirical evidence shows that, for a number of reasons,
anti-lesbian/gay violence is vastly under-reported and largely undocumented.”
LAMBDA Services Anti-Violence Project (March 7, 1995) atii. The U.S. Depart-
ment of Justice estimates that only 49% of violent crimes (rape, robbery, aggra-
vated assault, and simple assault) are reported to the police. Many incidents of
anti-lesbian/gay violence are not reported to police because victims fear sec-
ondary victimization, hostile police response, public disclosure of their sexual
orientation, or physical abuse by police. Further, investigative bias and lack of
police training also contribute to underreporting of anti-LGBT hate crimes.
For these reasons, incidents of anti-gay violence reported by the FBI represent
a small fraction of those reported to LGBT community antiviolence programs.
During 1994, for example, “for every incident classified as anti-lesbian/gay by
local law enforcement, community agencies classified 4.67 incidents as such.”
Similarly, while the FBI reported only 26 anti-gay homicides in the ten-year
period 1995-2005, the National Coalition of Anti-Violence Programs reported
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three times that number in half that time (78 anti-gay homicides in the five
year period 2002-2006). See National Coalition of Anti-Violence Programs, Anti-
Lesbian, Gay, Bisexual and Transgender Violence (2003-2006). Studies have
shown that approximately 25% of gay males have experienced an anti-gay
physical assault. See From Hate Crimes to Human Rights: A Tribute to Matthew
Shepard [Mary E. Swigorski et al. eds., 2001].

Hate crimes based on sexual orientation are the most violent bias crimes.
See From Hate Crimes to Human Rights: A Tribute to Matthew Shepard, supra,
at 2 (“Anti-LGBT crimes are characterized as the most violent bias crimes.”).
See also LAMBDA Services Anti-Violence Project (March 7, 1995) at 20 (“The
reported [anti-gay] homicides were marked by an extraordinary and horrific
level of violence with 49, or 70%, involving “overkill,” including dismember-
ment, bodily and genital mutilation, multiple weapons, repeated blows from a
blunt object, or numerous stab wounds.”); Gregory M. Herek & Kevin T. Berrill,
Hate Crimes: Confronting Violence Against Lesbians and Gay Men 25 (Diane
S. Foster ed., 1992) (“A striking feature ... is their gruesome, often vicious
nature.”).

Anti-gay hate crimes are also the most likely to involve multiple assailants.
LAMBDA Services Anti-Violence Project (March 7, 1995) at 7 (“[A]nti-lesbian/
gay offenses involve a higher number of offenders per incident than other
forms of hate crime.”). In 1994 “[n]ationally, 38% of the incidents involved
two or more perpetrators.” /d. “One-quarter involved between two and three
offenders, and 12% involved four or more offenders. Nationally, there were at
least 1.47 offenders for each victim.” Id.

While the District of Columbia’s gun laws preclude LGBT residents from
possessing in their homes firearms that can be used for self-protection, see D.C.
Code § 7-2507.02, the laws do not protect LGBT residents from gun violence.
To the contrary, “when a weapon was involved [in an anti-gay attack] in the D.C.
area, that weapon was three times more likely to be a gun” than elsewhere in the
nation. Gay Men & Lesbians Opposing Violence, Anti-Gay Violence Climbs 2% in
1997. “Firearms accounted for 33% of all D.C.-area [anti-gay] assaults involving
weapons, compared to 9% nationally.” 7d.

Laws, such as D.C. Code § 7-2507.02, that prevent the use of firearms
for self-protection in the home are of particular concern to members of
the LGBT community, because historically hate crimes based on sexual-
orientation bias have most commonly occurred in the home or residence.
See, e.g., Federal Bureau of Investigation, Uniform Crime Report, Hate Crime
Statistics, 2002 Edition (2003) at 7 (“Incidents associated with a sexual-
orientation bias (1,244) most often took place at homes or residences—30.8
percent. . ..”); Federal Bureau of Investigation, Uniform Crime Report, Hate
Crime Statistics, 2003 Edition (2004) at 8 (“Incidents involving bias against
a sexual orientation also occurred most often in homes or residences—30.3
percent of the 1,239 incidents reported in 2003.”); Federal Bureau of Inves-
tigation, Uniform Crime Report, Hate Crime Statistics, 2001 Edition (2002)
at 7 (“The data indicated that of the 1,393 hate crime incidents motivated by
sexual-orientation bias, 33.4 percent of the incidents occurred at residences
or homes.”); Federal Bureau of Investigation, Uniform Crime Report, Hate
Crime Statistics, 2005 Edition (2006) at Table 10 (reporting more anti-gay
incidents in a home or residence than in any other location). Thus, members
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of the LGBT community have an acute need for this Court to recognize their
right to possess firearms to protect themselves from hate violence in their
homes.

B. THE POLICE HAVE NO DUTY TO PROTECT AND DO NOT ADEQUATELY PROTECT
LGBT INDIVIDUALS FROM HATE VIOLENCE THAT OCCURS IN THEIR HOMES

Members of the LGBT community often must rely upon themselves for
protection against hate violence in their homes. Police are seldom able to
respond quickly enough to prevent in-home crimes. Worse, as this Court has
held, the police have no mandatory legal duty to provide protection to individ-
uals. See Town of Castle Rock, Colo. v. Gonzales, 545 U.S. 748, 760-61 (2005). To the
contrary, police officers are granted discretion in determining when and where
to exercise their authority:

A well established tradition of police discretion has long coexisted with
apparently mandatory arrest statutes.

“In each and every state there are longstanding statutes that, by their terms,
seem to preclude nonenforcement by the police. . .. However, for a number of
reasons, including their legislative history, insufficient resources, and sheer phys-
ical impossibility, it has been recognized that such statutes cannot be interpreted
literally. . . . [TThey clearly do not mean that a police officer may not lawfully
decline to . .. make an arrest. . . .”

... Itis, the [ Chicago v. Morales, 527 U.S. 41 (1999) ] Court proclaimed, simply
“common sense that all police officers must use some discretion in deciding when
and where to enforce city ordinances.”. . .

Moreover, police have historically exercised their discretion in a manner
that disfavored the protection of members of the LGBT community. See Lil-
lian Faderman, Odd Girls Out and Twilight Lovers: A History of Lesbian Life
in Twentieth-Century America 194-95 (Richard D. Mohr, et al., eds. 1991). In
fact, in 1997 the National Coalition of Anti-Violence Programs reported that,
in anti-gay violence “[t]he number of reported offenders who were law enforce-
ment officers increased by 76% nationally, from 266 in 1996 to 468 in 1997.”
See Gay Men & Lesbians Opposing Violence, Anti-Gay Violence Climbs 2% in
1997. See also National Coalition of Anti-Violence Programs, Anti-Lesbian,
Gay, Bisexual and Transgender Violence in 1998 (April 6, 1999) at 24
(“[Tlhere were very dramatic increases in 1998 in reports of verbal and/
or physical abuse by police in response to victim’s attempts to report a bias
crime. ... [O]ne in five victims of an anti-gay bias incident in 1998 who
attempted to report it to police were treated to more of the same. Almost one
in 14 became victims of actual (and in some cases, further) physical abuse.”).
As a consequence, members of the LGBT community have a heightened
need for this Court to recognize their individual right to possess firearms to
protect themselves.

The triple-murder of Brandon Teena and two others in a rural farm-
house in 1993 starkly illustrates this need. Brandon, his girlfriend and a
male friend were murdered in an anti-LGBT hate crime, after police failed


https://www.law.cornell.edu/supct/html/04-278.ZS.html
https://supreme.justia.com/cases/federal/us/527/41/
http://www.qrd.org/qrd/www/orgs/avproject/1998_rpt.pdf
http://www.qrd.org/qrd/www/orgs/avproject/1998_rpt.pdf
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to arrest the two men who had previously kidnapped, raped and assaulted
Brandon:

On December 31, 1993, John Lotter and Marvin Thomas Nissen murdered
Brandon, Lisa Lambert and Philip De Vine in a farmhouse in rural Richardson
County, Nebraska. These multiple murders occurred one week after Lotter and
Nissen forcibly removed Brandon’s pants and made Lana Tisdel, whom Brandon
had been dating since moving to Falls City from Lincoln three weeks earlier, look
to prove that her boyfriend was “really a woman.” Later in the evening of this
assault, Lotter and Nissen kidnapped, raped, and assaulted Brandon. Despite
threats of reprisal should these crimes be reported, Brandon filed charges with
the Falls City Police Department and the Richardson County Sheriff, however,
Lotter and Nissen remained free. Lotter and Nissen have [since] both been
convicted. . . .

Brandon, Lisa and Philip were home when their anti-gay attackers broke in
and shot them execution-style. In D.C. they would have been prevented by law
from possessing a firearm in the house that they could have used in self-defense
to save their own lives. This Court should not adopt a reading of the Second
Amendment that would leave LGBT individuals helpless targets for gay-bashers.
See United States v. Panter, 688 F.2d 268, 271 (5th Cir. 1982) (“The right to defend
oneself from a deadly attack is fundamental.”); United States v. Henry, 865 F.2d
1260 (4th Cir. 1988) (same). . ..

NOTES & QUESTIONS

1. Do the concerns about hate crimes inevitably lead to the position advocated
by the Pink Pistols? Do these episodes just as easily support arguments for
strict gun control or gun prohibition? Which response promises to be more
effective for those concerned about being victims of hate crimes? If, as the
Pink Pistols argue, there is a natural-law right of self-defense (see Ch. 2.K,
online Chs. 13 & 16), should it matter whether other people think the exer-
cise of the right is wise or not?

2. Contrasting solutions. The Pink Pistols advocate a response to hate crimes
that depends on individual initiative. For example, after the mass murder
at the Pulse nightclub in Orlando, Florida, in June 2016, firearms train-
ers around the nation reached out to offer free training to LGBT persons.
See David Kopel, The History of LGBT Gun-Rights Litigation, Wash. Post, June
17, 2016. Indeed, one of the original six plaintiffs in the Heller case was
Tom Palmer, who when walking with a male friend one day in San Jose,
California, had drawn a handgun to deter a large gang of would-be gay
bashers. See Spencer S. Hsu, Self-Described “Peacenik” Challenged D.C. Gun Law
and Won, Wash. Post, Aug. 8, 2014; Tom G. Palmer, In Wake of Orlando, Gays
Should Arm Themselves: Otherwise, in Gun-I'ree Zones Like the Pulse Nightclub,
We’re Sitting Ducks to Maniacs and Terrovists, N.Y. Daily News, June 13, 2016.
In contrast, other LGBT advocates argue that the response to hate crimes
should be government-centric, based on tough criminal laws, gun control,
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and education. For example, George Takei (famous for playing Lt. Sulu
in the original Star Trek TV series, 1966-69) has founded the group One
Pulse for America, to advocate for gun control. What are the strengths and
weaknesses of each approach? Are the private and public responses incom-
patible? Is either response, standing alone, sufficient?

3. Now that Heller has taken gun prohibition off the table, what would be your
policy advice to groups concerned about hate crimes against the LGBT
community?

4. Some leading advocates of gun control have urged victims to eschew self-
defense. Pete Shields, the chair of Handgun Control, Inc. (now known as
Brady) advised: “[P]Jut up no defense—give them what they want.” Pete
Shields with John Greenya, Guns Don’t Die—People Do 125 (1981). This
advice assumed that robbery was the main goal of physical attacks, but a
similar approach has sometimes been used by victims of hate crimes. For
example, in Czarist Russia, Jews developed a tradition of not resisting mob
violence. They learned from experience that an anti-Jewish pogrom was
likely to be a temporary outburst of fury rather than a systematic destruc-
tion of an entire community. If the Jews allowed the attackers to kill a few
victims, the attackers would usually be appeased and would depart. The
Jewish attitude began to change in the latter nineteenth and early twentieth
centuries, as the pogroms grew worse. Is Shields’s advice helpful for victims
of hate crimes?

5. Do the targets of hate crimes face different problems than people who
are physically weak, such as the elderly, the disabled, or small-statured
women?

6. The Pink Pistols brief also argued that the Second Amendment must be
interpreted as an individual right of all Americans, rather than a right
conditioned upon military service (the Heller dissenters’ view), because
at the time Heller was decided, openly gay and lesbian citizens were not
permitted to serve in the military. That policy was reversed in 2011. For
a historical summary of United States military LGBT policy, see Naval
Institute Staff, Key Dates in U.S. Military LGBT Policy, The Naval History
Blog (Mar. 26, 2018). See also infra Part E.2 (discussing the federal gun
prohibition for persons dishonorably discharged from the military and
its effect on LGBT individuals). What other persons might be denied the
right to keep and bear arms if Hellerwere reversed and the dissenting view
is adopted?

7. For the argument that the Supreme Court’s gay-marriage decision in Oberge-
fell v. Hodges, 135 S. Ct. 2584 (2015), means that traditional and long-stand-
ing state restrictions on the right to keep and bear arms are no longer
justifiable (at least if the right to arms is considered as fundamental as the
right to same-sex marriage), see Marc A. Greendorfer, After Obergefell: Dig-
nity for the Second Amendment, 35 Miss. C. L. Rev. 128 (2016).
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E. Categories of Prohibited Persons: Mental Illness,
Marijuana, and the Military

1. Mental Illness

Heller says it should not be read to “cast doubt on longstanding prohibitions
on the possession of firearms by . . . the mentally ill.” 554 U.S. 570, 626 (2008).
Federal law prohibits anyone adjudicated as a “mental defective” or commit-
ted to a mental institution from possessing or purchasing firearms. 18 U.S.C. §
922(g) (4). Social science is very clear that most persons suffering from mental
illness do not pose a danger to themselves or to others. The science is equally
clear that persons with mental illness are at greater risk of criminal victimiza-
tion. Evidence is mixed about whether persons with mental illness, as a class,
are more likely to commit crimes, and, if so, what other factors affect the like-
lihood. Schizophrenia is clearly associated with a higher risk of perpetrating
homicide—although the vast majority of people suffering from schizophrenia
are peaceable and nonviolent. See David B. Kopel & Clayton E. Cramer, Reform-
ing Mental Health Law to Protect Public Safety and Help the Severely Mentally Ill, 58
How. L.J. 715 (2015). See generally Clayton E. Cramer, My Brother Ron: A Per-
sonal and Social History of the Deinstitutionalization of the Mentally 111 (2012).
Accordingly, a lifetime firearms ban based on an adjudication or commitment
for mental illness may be overinclusive if the objective is to disarm people who
are unusually dangerous.

The printed textbook excerpted Tyler v. Hillsdale Cty. Sheriff’s Dep’t, 837
F.3d 679 (6th Cir. 2016) (en banc) (Ch. 11.D.4). The facts in the case were
clear: in 1986, a court had committed Mr. Tyler to a mental institution for up
to 30 days, having found by clear and convincing evidence that he was men-
tally ill. He was successfully discharged; in 2011, he applied for a permit to
buy a handgun and was denied. It was undisputed that Mr. Tyler was mentally
healthy and had been so since 1986. It was also undisputed that Mr. Tyler was
a prohibited person under the 1968 Gun Control Act, which covers anyone
“who has been adjudicated has a mental defective or who has been commit-
ted to a mental institution.” 18 U.S.C. § 922(g) (4). Mr. Tyler acknowledged
that his due process rights had been respected at the committal hearing.
The question before the Sixth Circuit was whether section 922(g) (4) could
constitutionally operate as a lifetime ban for a person with a long-past mental
illness.

The brief below addresses a different issue: whether a lifetime Second
Amendment ban may be based on a short-term involuntary civil commitment
with almost no due process, and no meaningful remedy for relief. In Pennsyl-
vania, an emergency involuntary commitment for examination and treatment
is allowed when a physician or state administrator has a reasonable belief that
a person is severely mentally disabled and requires immediate treatment. The
commitment can be effected without a formal hearing, court order, or judicial
findings of fact. The commitment period may not exceed 120 hours. 50 P.S. §
7302.


http://davekopel.org/HEW/Reforming-mental-health-law.pdf
http://davekopel.org/HEW/Reforming-mental-health-law.pdf
https://codes.findlaw.com/pa/title-50-ps-mental-health/pa-st-sect-50-7302.html
https://codes.findlaw.com/pa/title-50-ps-mental-health/pa-st-sect-50-7302.html
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Curiae Supporting Petition for Writ of Certiorari, Vencil v.

Brief for Autistic Self Advocacy Network (ASAN) et al. as Amici
Pennsylvania State Police, 137 S. Ct. 2298 (2017)

. [Slignificant adverse collateral consequences befall an individual with a
record of a Section 302 Commitment, including the permanent loss of Second
Amendment rights. Fundamental precepts of due process require that individ-
uals should have a full and fair opportunity to expunge their records where
the evidence supporting their commitment was insufficient under Pennsylvania
law. . ..

ARGUMENT

I. A SectiOoN 302 ComMmiTMENT Has PROFOUND DUE PROCESS
IMPLICATIONS

A. AN INDIVIDUAL SUFFERS MANY COLLATERAL CONSEQUENCES DUE TO A
SECTION 302 COMMITMENT

The many severe and lasting consequences of a Section 302 Commitment
include (but are by no means limited to) social stigma, reputational harm,
diminished employment, permanent deprivation of certain civil rights, and loss
of associational opportunities. If Petitioner and other individuals cannot obtain
expungement of an improper Section 302 Commitment, they are faced with dis-
closing that involuntary commitment for most educational, employment, and
associational opportunities for the remainder of their lives, subjecting them to
a lifetime of discrimination, if not outright disqualification. . . .

[T]he Pennsylvania Supreme Court has allowed redress of such reputa-
tional injuries from a mental health commitment (through the destruction of
mental health records) only after a commitment has been found to be unlaw-
ful. Wolfe v. Beal, 384 A.2d 1187 (Pa. 1978). An individual cannot obtain relief
from permanent collateral consequences without a full and adequate Section
302 Commitment expungement proceeding, which would allow her the oppor-
tunity to demonstrate the commitment was unlawful. Pennsylvania law provides
no other avenue of relief. . . .

[A] Section 302 Commitment can be issued with as little as a brief evalua-
tion of an individual by a physician — any physician — with minimal explanation
or reasoning to support the commitment. None of the additional due process
protections that attach in other deprivation of rights contexts are observed in a
Section 302 Commitment.

Now the Pennsylvania Supreme Court has held that an individual does
not have the right to present evidence after a Section 302 Commitment that
may impeach the certifying physician’s initial limited evaluation, which must be
upheld if supported by a preponderance of the evidence before the physician
at the time. This allows an improper Section 302 Commitment to persist as a
permanent black mark upon an individual’s social standing and reputation,


https://www.courtlistener.com/opinion/1465456/wolfe-v-beal/
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significantly impacting educational, employment, and other associational
opportunities. By unfairly constraining the only available post-deprivation
remedy for an improper commitment, the Pennsylvania Supreme Court has
denied Petitioner due process of law.

B. THERE IS NO MEANINGFUL PRE-COMMITMENT PROCESS NOR ADEQUATE POST-
COMMITMENT RELIEF FOR COLLATERAL CONSEQUENCES CAUSED BY A SECTION
302 COMMITMENT

As demonstrated by Petitioner’s case, an individual is not provided even
the most basic due process protections in advance of an involuntary temporary
commitment under Section 302. Petitioner received no pre-deprivation notice
of the potential consequences of the Section 302 Commitment; she received
no right to review by a neutral arbiter; she received no opportunity to make
an oral presentation; she was provided no means of presenting evidence; she
received no opportunity to cross-examine witnesses and respond to evidence;
she received no right to counsel; she received no decision based upon a written
record; and, perhaps most importantly, she received no pre-commitment review
by a judicial officer. . . .

Even if the Commonwealth can satisty this Court that exigent circum-
stances surrounding a Section 302 Commitment require denial of due process
protections in advance of that commitment, the Commonwealth cannot justify
the lack of adequate post-commitment relief. Petitioner’s case demonstrates
that the post-deprivation remedies available are inadequate to meet the con-
stitutionally required minimums when severe and permanent collateral con-
sequences attach as a result of the commitment. The Pennsylvania Supreme
Court’s holding constrains the statutory expungement process to provide only
a scant review of a Section 302 Commitment, with complete deference to the
original factfinding physician’s certification, under a preponderance of the evi-
dence standard, and without the benefit of additional evidence. See Petition at
p- 46. An individual seeking expungement of a Section 302 Commitment is left
with only a dramatically one-sided and incomplete record upon which to dis-
pute that the Commonwealth met its burden for a proper commitment.

Should the holding of the Pennsylvania Supreme Court be allowed to stand,
individuals like Petitioner will not be afforded an adequate post-deprivation
remedy for an improper commitment.

II. A SectioN 302 CoOMMITMENT PERMANENTLY DEPRIVES AN INDIVIDUAL
FROM EXERCISING THE FUNDAMENTAL AND INDIVIDUAL R1GHT TO KEEP
AND BEAR ARMS GUARANTEED BY THE SECOND AMENDMENT

A. THE SECOND AMENDMENT ENSHRINED A FUNDAMENTAL INDIVIDUAL RIGHT TO
KEEP AND BEAR ARMS

In District of Columbia v. Heller, 554 U.S. 570 (2008) [Ch. 10.A], this Court
confirmed that there was “no doubt, on the basis of both text and history,
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that the Second Amendment conferred an individual right to keep and
bear arms.” Heller, 554 U.S. at 595. The Second Amendment is incorporated
through the substantive Due Process Clause of the Fourteenth Amendment
and restricts state as well as federal government action. McDonald v. City of
Chicago, 561 U.S. 742,791 (2010) [Ch. 10.B]. This Court has further declared
that the rights protected by the Second Amendment are among those fun-
damental rights necessary to our system of ordered liberty. See McDonald,
561 U.S. at 778. The ability to keep and bear arms is a hallmark of uniquely
American liberties.

The Pennsylvania Supreme Court cannot allow an individual liberty inter-
est as important as the Second Amendment right to be cast aside without due
process protections and expect to comport with this Court’s holdings in Heller
and McDonald. This would be like holding that an individual who has been
subjected to a Section 302 Commitment cannot exercise free speech, or cannot
be protected against unreasonable search and seizure. This Court specifically
rejected the invitation “to treat the right recognized in Heller as a second-class
right, subject to an entirely different body of rules than the other Bill of Rights
guarantees. . . .” McDonald, 561 U.S. at 780.

As it stands, the decision by the Pennsylvania Supreme Court significantly
constrains Petitioner’s procedural rights at an expungement hearing . .. and
will effectuate a permanent unconstitutional deprivation of her Second Amend-
ment rights.

B. A SECTION 302 COMMITMENT DEPRIVES AN INDIVIDUAL OF SECOND
AMENDMENT RIGHTS

A Section 302 Commitment immediately and permanently disqualifies an
individual from keeping and bearing arms under Pennsylvania law in accor-
dance with 18 Pa. C.S. § 6105(c) (4), as well as under federal law, 18 U.S.C.
§ 922(g) (4). The Pennsylvania Supreme Court’s determination that the only
liberty interest affected by Petitioner’s Section 302 Commitment was the tem-
porary suspension of her physical freedom is plainly wrong in the face of this
Court’s holdings in both Heller and McDonald.

Moreover, the Pennsylvania Supreme Court failed to consider that a Sec-
tion 302 Commitment has the same drastic impact on Second Amendment
rights as does an involuntary commitment for a much longer period, or even
a felony conviction. And that, unlike a Section 302 Commitment, these other
disqualifying events provide an individual significantly more due process pro-
tections before and after deprivation.

For example, involuntary commitments under 50 P.S. § 7303 (“Section 303
Commitment”) and 50 P.S. § 7304 (“Section 304 Commitment”) for periods of
up to twenty or ninety days, respectively, require additional pre-commitment
procedures that include a hearing and a right to counsel, and in the case of a
Section 304 Commitment, the determination must be supported by clear and
convincing evidence. 50 P.S. § 7304 (f). Amici Curiae do not agree that the afore-
mentioned procedures are sufficient to satisfy due process, but present them
as evidence that additional procedures are feasible in advance of a permanent


https://codes.findlaw.com/pa/title-50-ps-mental-health/pa-st-sect-50-7303.html
https://codes.findlaw.com/pa/title-50-ps-mental-health/pa-st-sect-50-7304.html
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deprivation of rights. Even though a Section 302 Commitment does not offer
any such pre-deprivation protections, the consequential loss of Second. Amend-
ment rights for a Section 302 Commitment is the same as that under a Section
303 Commitment or a Section 304 Commitment. Pennsylvania law authorizes
the immediate and permanent deprivation of an individual’s state firearms
rights, 18 Pa. C.S. § 6105(a) and (c), as well as reporting of the commitment
to the federal government, which immediately and permanently deprives an
individual of federal firearms rights pursuant to 18 U.S.C. § 922(g)(4). The
deprivation of Second Amendment rights also occurs upon a Section 303 or
Section 304 Commitment, but only after a pre-commitment hearing involving
additional due process protections.

Similarly, an individual who has been subjected to a Section 302 Commit-
ment without such due process protections is subject to the same removal of
firearms rights visited upon a convicted felon in accordance with Pennsylvania
law, 18 Pa. C.S. § 6105(a) and (c), and federal law, 18 U.S.C. § 922(g) (1) and
(g) (4). The critical difference, however, is that an individual convicted of a
felony is afforded full due process protections before conviction and subsequent
deprivation of Second Amendment rights. An individual committed under Sec-
tion 302 is provided no meaningful pre-deprivation procedural protections.

Although there exists a mechanism for the ostensible restoration of
firearms rights under state law, see 18 Pa. C.S. § 6105(f) (1), this “remedy” is
wholly insufficient to satisfy due process because it does not restore firearms
rights under federal law. See In Re Keyes, 83 A.3d 1016, 1026-1027 (Pa. Super.
2013). The Pennsylvania Supreme Court’s constraints on an individual seeking
expungement effectively eliminate any adequate post-deprivation remedy for
the permanent loss of the right to keep and bear arms following a Section 302
Commitment.

Aless grudging expungement process under 18 Pa. C.S. § 6111.1(g) is nec-
essary because it is the only available avenue to restore an individual’s Second
Amendment rights that were forfeited without meaningful pre-deprivation due
process protections, and for which no other adequate post-deprivation remedy
exists. As the Petitioner demonstrates, the Supreme Court of Pennsylvania’s
decision reduces the expungement process to an illusory facade that does not
provide an adequate remedy. . . .

NOTES & QUESTIONS

1. The Supreme Court denied the petition for writ of certiorari without com-
ment. 137 S. Ct. 2298 (2017).

2. Should the name of everyone receiving mental health treatment be entered
into the National Instant Criminal Background Check System (NICS)? If
not, what types of mental illness should disqualify a person from having
firearms? Should the mentally ill be deprived of firearms even if they do not
pose a danger to themselves or others? Who should determine whether a
person’s mental illness is of the type or degree to keep them from possessing
guns? For further examination of these issues, see Alyssa Dale O’Donnell,


https://www.legis.state.pa.us/WU01/LI/LI/CT/HTM/18/00.061.005.000..HTM
https://codes.findlaw.com/pa/title-18-pacsa-crimes-and-offenses/pa-csa-sect-18-6111-1.html
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Monsters, Myths, and Mental Iliness: A Two-Step Approach to Reducing Gun Vio-
lence in the United States, 25 S. Calif. Interdisc. L.J. 475 (2016).

3. The Gun Control Act, 18 U.S.C. § 922(g) (4), prohibits anyone adjudicated
as a “mental defective” or committed to a mental institution from possess-
ing or purchasing firearms. Is this too stringent of a standard to protect
the public from mentally dangerous persons with firearms? How would you
rewrite the statute to provide more protection without depriving the non-
dangerous mentally ill of their Second Amendment rights?

4. Thescope of'section 922(g) (4) is expansively interpreted by ATF regulation.
According to this regulation, “adjudicated as a mental defective” means:

(a) A determination by a court, board, commission, or other lawful author-
ity that a person, as a result of marked subnormal intelligence, or
mental illness, incompetency, condition, or disease:

(1) Is a danger to himself or to others; or

(2) Lacks the mental capacity to contract or manage his own affairs.

(b) The term shall include —

(1) A finding of insanity by a court in a criminal case; and

(2) Those persons found incompetent to stand trial or found not guilty
by reason of lack of mental responsibility pursuant to articles 50a
and 72b of the Uniform Code of Military Justice, 10 U.S.C. 850a,
876b.

27 C.FR. § 478.11.

“Committed to a mental institution” means: “A formal commitment
of a person to a mental institution by a court, board, commission, or other
lawful authority. The term includes a commitment to a mental institution
involuntarily. The term includes commitment for mental defectiveness or
mental illness. It also includes commitments for other reasons, such as for
drug use. The term does not include a person in a mental institution for
observation or a voluntary admission to a mental institution.” /d.

5. To what extent should persons with dementia or other forms of mental
illness be prevented from owning firearms? The federal criminalization of
gun ownership applies to anyone adjudicated as a “mental defective” or
who has been committed to a mental institution; the provision does not
cover an elderly person with a cognitive disorder who has never been legally
declared incompetent or involuntarily institutionalized. As described the
amicus brief above, some medical care providers can impose a lifetime
firearms prohibition on an individual by ordering a short-term involuntary
committal. Should medical care providers be given greater power to crim-
inalize individuals’ firearms possession? For further discussion, see Fred-
rick E. Vars, Not Young Guns Anymore: Dementia and the Second Amendment,
25 Elder L.J. 51 (2017) (arguing for voluntary surrender programs, and
pointing out that “[m]any people with mild dementia can be responsible
with firearms”); Abigail Forrester Jorandby, Armed and Dangerous at 80: The
Second Amendment, The Elderly, and a Nation of Aging Firearm Owners, 29 J. Am.


https://gould.usc.edu/why/students/orgs/ilj/assets/docs/25-2-ODonnell.pdf
https://gould.usc.edu/why/students/orgs/ilj/assets/docs/25-2-ODonnell.pdf
https://www.law.cornell.edu/cfr/text/27/478.11
http://publish.illinois.edu/elderlawjournal/files/2017/07/Vars.pdf
http://aaml.org/sites/default/files/MAT104_9.pdf
http://aaml.org/sites/default/files/MAT104_9.pdf
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Acad. Matrim. Law. 85 (2016) (arguing for a variety of restrictions, includ-
ing requiring guardians to seize firearms); Marshall B. Kapp, The Physician’s
Responsibility Concerning Firearms and Older Patients, 25-SPG Kan. J.L. & Pub.
Pol’y 159 (2016) (opposing mandatory reporting by physicians, but favor-
ing mandates for physicians to inquire about patient gun ownership and to
counsel them about dangers).

6. Social Security recipients. In 2016, the Social Security Administration pro-
posed a regulation that would require the transfer to NICS the names of
mentally disabled persons who had a representative payee appointed to
manage their Social Security disability benefits, thus felonizing their pos-
session, acquisition, or use of firearms. For a comment opposing this rule,
see Ilya Shapiro, Josh Blackman, E. Gregory Wallace & Randal John Meyer,
In the Matter of Implementation of the NICS Improvement Amendments Act of 2007,
Cato Institute (July 1, 2016). The SSA’s final rule was overturned in Febru-
ary 2017 under the Congressional Review Act. Pub. L. No. 115-8; H.R.J. Res.
40, 115th Cong. (2017).

7. Mandatory reporting. Several people called the FBI or a local sheriff’s office
to warn authorities about the dangers of Nikolas Cruz, who later perpe-
trated a mass murder at Marjory Stoneman Douglas High School in Flor-
ida. Official follow-up was effectively nil. See Andrew Pollack & Max Eden,
Why Meadow Died: The People and Policies That Created The Parkland
Shooter and Endanger America’s Students (2019); Richard A. Oppel Jr.,
Serge F. Kovaleski, Patricia Mazzei & Adam Goldman, Tipster’s Warning to
EB.I. on Florida Shooting Suspect: ‘I Know He’s Going to Explode’, N.Y. Times,
Feb. 23, 2018. The county sheriff, whose office had numerous contacts
with the criminal, was later removed for “neglect of duty and incompe-
tence.” Anthony Man & Rafael Olmeda, Gov. Ron DeSantis on Suspended Bro-
ward Sheriff: ‘Scott Israel Continues to Live in Denial’, Orlando Sentinel, Apr.
5, 2019. But there were also “[m]ore than 30 people [who] knew about
disturbing behavior by Nikolas Cruz, including displaying guns, threat-
ening to murder his mother and killing animals, but never reported it
until after he committed the massacre at Marjory Stoneman Douglas High
School.” David Fleshler & Brittany Wallman, More than 30 People Didn’t
Report Disturbing Behavior by Nikolas Cruz Before Parkland Massacre, South
Florida Sun Sentinel, Nov. 13, 2018. Should reporting of such behavior be
required by law?

8. Gun confiscation orders. Starting with Connecticut in 1999 and Indiana in
2005, several states have enacted laws to provide for the seizure of firearms
from people who are deemed to be a risk to themselves or others. Some-
what similar confiscation orders have a longer record as a part of domestic
relations laws. The new laws are sometimes called “extreme risk protection
orders,” but that is a misnomer, because few such laws require a finding of
an “extreme” risk. Another term is “red flag laws,” although some persons
consider this term to be stigmatizing to the mentally ill. The laws may also
be called “gun violence prevention orders.” The term “gun confiscation
orders” is the most direct.


https://law.ku.edu/sites/law.drupal.ku.edu/files/docs/law_journal/v25/6%20Kapp%20-%20Firearms%20and%20Older%20Patients.pdf
https://law.ku.edu/sites/law.drupal.ku.edu/files/docs/law_journal/v25/6%20Kapp%20-%20Firearms%20and%20Older%20Patients.pdf
https://www.cato.org/publications/public-comments/matter-implementation-nics-improvement-amendments-act-2007
https://www.nytimes.com/2018/02/23/us/fbi-tip-nikolas-cruz.html
https://www.nytimes.com/2018/02/23/us/fbi-tip-nikolas-cruz.html
https://www.orlandosentinel.com/news/crime/fl-ne-israel-desantis-decision-20190404-story.html
https://www.orlandosentinel.com/news/crime/fl-ne-israel-desantis-decision-20190404-story.html
https://www.sun-sentinel.com/local/broward/parkland/florida-school-shooting/fl-ne-florida-school-shooting-fdle-day-1-story.html
https://www.sun-sentinel.com/local/broward/parkland/florida-school-shooting/fl-ne-florida-school-shooting-fdle-day-1-story.html
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While laws vary, the general system is as follows: First, someone peti-
tions a court for a temporary confiscation order. While Connecticut requires
that the petitioners be either a state’s attorney, or two police officers, and
requires that they must have investigated the situation, some other states
allow petitions from a wide variety of people—ranging from close or distant
relatives to someone who once had a dating relationship with the individ-
ual. The petitioner’s burden of proof at this ex parte hearing tends to be
low. Some states require police to immediately confiscate all of an individu-
al’s firearms and ammunition. Others allow for the guns to be surrendered
to the custody of a federal firearms licensee (e.g., a gun store, or a lawyer
with an FFL who stores guns for clients in some situations), or to some
other responsible person.

Within a few weeks, there will be a further hearing, for which the
respondent will have the opportunity to appear, to present evidence, and
be represented by counsel at his own expense (or in Colorado, the option
to have court-appointed counsel, whether or not indigent). At the hearing,
the court will consider whether to extend the order for a longer period,
such as 180 or 364 days. At the second hearing, the burden of proof for
petitioner is usually “clear and convincing evidence.”

Some people would describe the system as consistent with President
Trump’s statement “take the guns first, go through due process second.”
Toluse Olorunnipa, Anna Edgerton & Greg Stohr, President Trump’s “lake
the Guns First’ Remark Sparks Due Process Debate, Time, Mar. 3, 2018. Others
disagree, pointing to recent laws that immunize accusers from cross-
examination, by allowing them to submit an affidavit rather than testify in
court. They argue that this is never due process.

Procedures vary widely for termination or expiration of orders, and for
the return of firearms once an order is no longer in effect.

Because the laws are relatively new, social science research is limited.
We do know that in Connecticut, 32 percent of ex parte orders are termi-
nated at the two-party hearing. Michael A. Norko & Madelon Baranoski,
Gun Control Legislation in Connecticut: Effects on Persons with Mental Illness, 6
Conn. L. Rev. 1609, 1619 (2014). The figure in Marion County, Indiana, is
29 percent. George F. Parker, Circumstances and Outcomes of a Firearm Seizure
Law: Marion County, Indiana, 2006-2013, 33 Behav. Sci. & L. 308 (2015) (29
percent).

The only study to look at effects of gun seizure laws on crime rates
found no statistically significant changes in “murder, suicide, the number
of people killed in mass public shootings, robbery, aggravated assault, or
burglary.” John R. Lott & Carlisle E. Moody, Do Red Flag Laws Save Lives
or Reduce Crime? (Dec. 28, 2018) (covering Connecticut Indiana, Washing-
ton, and California, and also finding no effect on suicide). Another study
reported: “Whereas Indiana demonstrated an aggregate decrease in sui-
cides, Connecticut’s estimated reduction in firearm suicides was offset by
increased nonfirearm suicides.” Aaron J. Kivisto & Peter Lee Phalen, Effects
of Risk-Based Firearm Seizure Laws in Connecticut and Indiana on Suicide Rates,
1981-2015, 69 Psychiatric Serv. (June 1, 2018).

Another Connecticut study did not attempt to study suicide or crime
rates but did contain many informative interviews with police officers and


http://time.com/5184160/trump-guns-due-process/
http://time.com/5184160/trump-guns-due-process/
https://ssrn.com/abstract=3316573
https://ssrn.com/abstract=3316573

Bl E. Categories of Prohibited Persons: Mental Illness, Marijuana, and the Military 61 |1l

other persons responsible for implementing the law. Jeffrey W. Swanson
et al., Implementation and Lffectiveness of Connecticut’s Risk-Based Gun Removal
Law: Does It Prevent Suicides?, 80 Law & Contemp. Probs. 179 (2017). The
study also produced an oft-quoted factoid: “[W]e estimated that approx-
imately ten to twenty gun seizures were carried out for every averted sui-
cide.” Id. at 206. However, the methodology behind the factoid was plainly
erroneous. It assumed that every form of self-inflicted injury (e.g., a teen-
ager cutting his arm) was a suicide attempt. /d. at 201, n.86. The factoid
is valid only if one assumes that a teenager who injures herself by repeat-
edly banging her head against the wall has the same lethal intentions as an
elderly man who puts a revolver in his mouth.

Confiscation orders have been upheld in two appellate cases. In Con-
necticut, the plaintiff was a pro se individual who “had brought to the [lower-
court] hearing two electronic devices wrapped in tin foil.” Hope v. State,
163 Conn. App. 36, 40 (2016). The intermediate appellate court upheld
the Connecticut statute against a Second Amendment challenge,
because, at least for the particular plaintiff, the law “does not restrict the
right of law-abiding, responsible citizens to use arms in defense of their
homes.”

An Indiana decision upheld the statute against a challenge based
on the Indiana Constitution right to arms, because Indiana precedent
allowed prohibiting “dangerous” persons from having arms. Redington v.
State, 992 N.E.2d 823 (Ind. App. 2013). The court also rejected the argu-
ment that plaintiff was entitled to just compensation for the taking of
his property. The court pointed out that the taking of dangerous prop-
erty does not require compensation; for example, forfeiture laws allow
uncompensated takings. /d. at 836-37. In 2015, Redington filed a petition
for return of his 51 firearms. The hearing on the petition was held in Jan-
uary 2018. The State presented no evidence but instead asked the court
to rely on the evidence from the 2012 hearing. The trial court denied the
petition, but the intermediate appellate reversed, holding that “Reding-
ton met his burden of proving by a preponderance of the evidence that
he is not dangerous by presenting the testimony of a psychiatrist that he
does not present a risk in the future because there is no evidence he has a
propensity for violent or emotionally unstable conduct.” Redington v. State,
121 N.E.3d 1053, 1057 (Ind. App. 2019).

For further reading, see Consortium for Risk-Based Firearm Policy,
Guns, Public Health and Mental Illness: An Evidence-Based Approach for
State Policy (2013) (addressing confiscation orders, short-term involuntary
commitments, and other issues); U.S. Senate Judiciary Committee, Red
Flag Laws: Examining Guidelines for State Action, Mar. 26, 2019; David B.
Kopel, written testimony for Senate hearing.

2. Marijuana Users

Federal law prohibits the possession of a firearm by anyone “who is an unlawful
user of or addicted to any controlled substance.” 18 U.S.C. § 922(g) (3). Federal


https://scholarship.law.duke.edu/lcp/vol80/iss2/8/
https://scholarship.law.duke.edu/lcp/vol80/iss2/8/
https://www.leagle.com/decision/inctco20160209082
https://www.in.gov/judiciary/opinions/pdf/08061302ebb.pdf
https://www.in.gov/judiciary/opinions/pdf/08061302ebb.pdf
http://indianacourts.us/blogs/caseclips/2019/04/08/redington-v-state-2/
http://efsgv.org/wp-content/uploads/2014/10/Final-State-Report.pdf
http://efsgv.org/wp-content/uploads/2014/10/Final-State-Report.pdf
https://www.judiciary.senate.gov/meetings/red-flag-laws-examining-guidelines-for-state-action
https://www.judiciary.senate.gov/meetings/red-flag-laws-examining-guidelines-for-state-action
https://www.judiciary.senate.gov/imo/media/doc/Kopel%20Testimony1.pdf
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law also makes it unlawful to sell a firearm to any person if the seller knows
or has reasonable cause to believe that such a person is an unlawful user of
or addicted to a controlled substance. 18 U.S.C. § 922 (d)(3). Marijuana is a
controlled substance under federal law. 21 U.S.C. § 812. In September 2011 the
ATF issued an open letter to all federal firearms licensees stating that persons
who use marijuana are prohibited persons under section 922(g) (3), regardless
of whether state law authorizes such use for medicinal purposes. See ATF, Open
Letter to All Federal Firearms Licensees.

The Ninth Circuit in Wilson v. Lynch, 835 F.3d 1083 (9th Cir. 2016), held
that prohibiting purchase of a firearm by the holder of a state marijuana reg-
istry card does not violate the Second Amendment. Applying intermediate
scrutiny, the court concluded that it is reasonable to assume that a registry card-
holder is much more likely to be a marijuana user than someone who does
not hold a registry card and, in turn, is more likely to be involved with firearm
violence. Similarly, in United States v. Carter (Carter II), 750 F.3d 462 (4th Cir.
2014), the court held that the government had presented sufficient social sci-
ence evidence to show that illegal drug users, including marijuana users, were
more likely to be violent.

NOTES & QUESTIONS

1. Should persons whose diseases or disabilities are treatable with medi-
cal marijuana be forced to choose between treatment and their Second
Amendment rights? See Michael K. Goswami, Guns or Ganja: Pick One and
Only One, 52 Ark. Law. 24 (Spring 2017).

2. For a comparison of three legal-reform movements—gun deregulation,
same-sex marriage, and marijuana legalization—see Justin R. Long, Guns,
Gays, and Ganja, 69 Ark. L. Rev. 453 (2016). What are some of the similari-
ties and differences among these movements?

3. What about firearms and alcohol? Many states prohibit public carry of
firearms while consuming alcohol or when visiting restaurants, bars, and
other places where alcohol is served. Should persons who consume alcohol
be prohibited from possessing or purchasing firearms? Are they less risky
than persons who use marijuana? For research on alcohol and violence, see
Kathryn Graham & Michael Livingston, The Relationship Between Alcohol and
Violence—Population, Contextual and Individual Research Approaches, 30 Drug
& Alcohol Rev. 453 (2011) (citing numerous studies).

3. Military Personnel and Veterans

Surprisingly, persons who volunteer to serve in the United States armed forces
subject themselves to certain risks of being forbidden to exercise Second
Amendment arms rights.


https://www.atf.gov/files/press/releases/2011/09/092611-atf-open-letter-to-all-ffls-marijuana-for-medicinal-purposes.pdf
https://www.atf.gov/files/press/releases/2011/09/092611-atf-open-letter-to-all-ffls-marijuana-for-medicinal-purposes.pdf
https://cdn.ca9.uscourts.gov/datastore/opinions/2016/08/31/14-15700.pdf
https://issuu.com/arkansas_bar_association/docs/the_arkansas_lawyer_spring_2017issu/26
https://issuu.com/arkansas_bar_association/docs/the_arkansas_lawyer_spring_2017issu/26
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3170096/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3170096/
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a. Lifetime Prohibition for Dishonorable Discharge

One path to prohibition is to be dishonorably discharged from service.
The Gun Control Act of 1968 prohibits firearms and ammunition possession
by anyone “who has been discharged from the Armed Forces under dishonor-
able conditions.” 18 U.S.C. § 922(g) (6). Neither in 1968 nor in the half-century
thereafter has any empirical research been conducted on the prohibition.

As of December 31, 2018, there were 16,543 persons listed in the NICS
database on the basis of a dishonorable discharge. FBI Criminal Justice Infor-
mation Services (CJIS) Division, National Instant Criminal Background Check
System (NICS) Section, Active Records in the NICS Indices as of December 31,
2018. About 5,000 of these were added after the November 2017 mass murder
at a church in Sutherland Springs, Texas, when it was discovered that the Air
Force had failed to report the perpetrator’s dishonorable discharge to NICS.
Sig Christenson, Afler Killings, Pentagon Added Thousands of Dishonorable Discharge
Cases to FBI Database, San Antonio Express-News, Feb. 12, 2018.

Dishonorable discharges are imposed only after a general court martial.
Except for desertion, the current reasons for dishonorable discharge overlap
almost entirely with serious civilian felonies under state laws.

Only one federal circuit case has involved a serious challenge to the section
922(g) (6) prohibition. United States v. Jimenez, 895 F.3d 228 (2d Cir. 2018). The
Second Circuit upheld the prohibition on Jimenez by analogizing his court mar-
tial convictions to civilian felony convictions: “those who, like Jimenez, have been
found guilty of felony-equivalent conduct by a military tribunal are not among
those ‘law-abiding and responsible’ persons whose interests in possessing fire-
arms are at the Amendment’s core.” Id. at 235. “There is no reason to think that
Jimenez is more likely to handle a gun responsibly just because his conviction for
dealing drugs and stolen military equipment (including firearms) occurred in a
military tribunal rather than in state or federal court.” /d. at 237.

In the past, homosexual behavior or orientation were grounds for mili-
tary discharge. The typical practice was a “general” discharge for homosexual
orientation, and an “undesirable” discharge for homosexual conduct. Earlier
policies had sometimes imposed a dishonorable discharge for homosexual con-
duct. See Randy Shilts, Conduct Unbecoming: Gays & Lesbians in the U.S. Mili-
tary, Vietnam to the Persian Gulf (1993). While less-than-honorable discharges
can have major harmful effects on an individual’s civilian employability, they do
not affect gun rights, for which only a dishonorable discharge triggers a prohi-
bition. In 2011, the Obama administration announced that the approximately
100,000 homosexual persons who had been discharged were eligible to petition
to have their discharge status upgraded to “honorable.” Dave Philipps, Ousted
as Gay, Aging Veterans Are Battling Again for Honorable Discharges, N.Y. Times, Sept.
5, 2015, at Al

b. Disarming the Armed Forces

In early 1992, the Clinton administration finalized a regulation that had
been initiated by the first Bush administration. It forbids gun possession by all


https://www.fbi.gov/file-repository/active-records-in-the-nics-indices-by-state.pdf
https://www.fbi.gov/file-repository/active-records-in-the-nics-indices-by-state.pdf
https://www.mysanantonio.com/news/local/article/After-killings-Pentagon-added-thousands-of-12608025.php
https://www.mysanantonio.com/news/local/article/After-killings-Pentagon-added-thousands-of-12608025.php
https://www.leagle.com/decision/infco20180710088
https://www.nytimes.com/2015/09/07/us/gay-veterans-push-for-honorable-discharges-they-were-denied.html
https://www.nytimes.com/2015/09/07/us/gay-veterans-push-for-honorable-discharges-they-were-denied.html
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army and related civilian personnel at U.S. bases, except for military police.
U.S. Dep’t of Def., Dir. 5210.56, Use of Deadly Force and the Carrying of Fire-
arms by DoD Personnel Engaged in Law Enforcement and Security Duties 3
(Feb. 25, 1992). The directive was reissued by the Obama administration in
2011. U.S. Dep’t of Def., Dir. 5210.56, Carrying of Firearms and the Use of
Force by DoD Personnel Engaged in Security, Law and Order, or Counterin-
telligence Activities 1 (Apr. 1, 2011). The directive was criticized for facilitating
the mass murder by an Islamist extremist at the army base in Fort Hood, Texas,
in November 2009.

Many base regulations allow “privately-owned firearms” (POF) on-base only
when registered and stored in a locked armory. For example, a soldier living in
barracks could store her private rifle in an armory and check it out on a day off
to go hunting. U.S. Dep’t of Army, III Corps & Fort Hood Reg., Commanding
General’s Policy Letter #7 (Aug. 23, 2017).

In the past, some bases had required registration of all family guns for mil-
itary personnel living in off-base government housing. Congress outlawed such
registration in 2011 and ordered the destruction of all registration records. Ike
Skelton National Defense Authorization Act for 2011, P.L. 111-383 (“Prohibi-
tion on Infringing on the Individual Right to Lawfully Acquire, Possess, Own,
Carry, and Otherwise Use Privately Owned Firearms, Ammunition, and Other
Weapons”). The law does not forbid investigation of private gun ownership in
connection with a criminal investigation. /d. Likewise, medical personnel may
make inquiries about gun ownership in connection with mental health con-
cerns. National Defense Authorization Act for Fiscal Year 2013, P.L. 112-239
(“Rule of Construction Relating to Prohibition on Infringing on the Individual
Right to Lawfully Acquire, Possess, Own, Carry, and Otherwise Use Privately
Owned Firearms, Ammunition, and Other Weapons”).

Arms-bearing prohibitions for military personnel and civilian employ-
ees of the military were criticized for violating the Second Amendment and
endangering safety. See, e.g., Major Justin S. Davis, The Unarmed Army: Evolving
Second Amendment Rights and Today’s Military Member, 17 Tex. Tech Admin. L.]J.
27 (2015). In response, a 2015 law required the Secretary of Defense to estab-
lish a process by which commanders “may authorize” armed forces members
“to carry an appropriate firearm on the installation, center, or facility if the
commander determines that carrying such a firearm is necessary as a personal-
or force-protection measure.” National Defense Authorization Act For Fiscal
Year 2016, P.L. 114-92, 129 Stat. 726 § 526 (“Establishment of Process by Which
Members of the Armed Forces May Carry an Appropriate Firearm on a Military
Installation”). This partially overrode the 1992 Bush/Clinton and 2011 Obama
Defense Directives, by allowing (but not requiring) commanders to authorize
individual personnel to bear arms while on-base.

However, the Secretary of Defense failed to comply with the deadline to
establish a system for authorized carry, and so the next year’s Defense appro-
priation partially withheld certain funding until the system was established.
National Defense Authorization Act For Fiscal Year 2017, P.L.. 114-328, 130
Stat. 2000 § 348 (“Limitation on Availability of Funds for Office of the Under
Secretary of Defense for Intelligence”). The funding threat was so effective
that a few weeks before final passage of the appropriation bill, the Department


https://home.army.mil/hood/application/files/7815/5309/5498/POF.pdf
https://home.army.mil/hood/application/files/7815/5309/5498/POF.pdf
https://www.congress.gov/111/plaws/publ383/PLAW-111publ383.pdf
https://www.congress.gov/112/plaws/publ239/PLAW-112publ239.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2645004
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2645004
https://www.congress.gov/114/plaws/publ92/PLAW-114publ92.pdf
https://www.congress.gov/114/plaws/publ328/PLAW-114publ328.pdf
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of Defense issued a new directive. It replaces the 1992 and 2011 directives
and specifies the procedures for issuance of concealed carry permission for
personnel. Dep’t of Defense Directive 5210.56, Arming and the Use of Force
(Nov. 18, 2016).

After fatal shootings in 2019 at the Pearl Harbor naval base in Hawaii and
the Pensacola Naval Air Station in Florida, the United States Marine Corps
issued a new rule authorizing qualified law enforcement officers to bring pri-
vately-owned firearms on bases for personal protection. The authorized group
includes military police, criminal investigators, and civilian police officers work-
ing at the bases. They must have concealed carry permits for the firearms.

c. Felonizing Gun Possession by Financially Incompetent Veterans

As discussed above, in Part E.1 Note 6, Congress repealed a Social Secu-
rity Administration regulation that would have criminalized gun ownership
by persons who were receiving disability benefits for a mental condition and
who designated a personal representative to manage their relations with
the Social Security Administration. The Veterans Administration (VA),
however, goes much further in stripping Second Amendment rights of its
beneficiaries.

The VA sometimes decides, on its own initiative, that a veteran benefi-
ciary is financially incompetent, and so appoints a representative to manage
the veteran’s benefits. This may be appropriate a variety of situations. For
example, a veteran might have severe dementia. Or an elderly widow who
formerly relied on her spouse to manage all financial affairs may not be able
to navigate through the VA’s labyrinthine bureaucracy. Every time the VA
appoints a personnel financial representative, the VA reports to NICS that
the veteran has been adjudicated as a “mental defective.” As a result, if the
veteran does not immediately dispose of all her firearms and ammunition, she
is a prohibited person, and guilty of a federal felony. Financial incompetence
is not in itself a mental illness, although it may sometimes be a consequence
of such illness. The VA’s practices, and Congress’s torpor in reforming them,
are criticized in Stacey-Rae Simcox, Depriving Our Veterans of Their Constitu-
tional Rights: An Analysis of the Department of Veterans Affairs’ Practice of Stripping
Veterans of Their Second Amendment Rights and Our Nation’s Response, 2019 Utah
L. Rev. 1.

NOTES & QUESTIONS

1. When persons are in military service, their First Amendment rights may be
subject to certain limitations, but they may not be extinguished. See Parker
v. Levy, 417 U.S. 733, 758 (1974) (the “different character of the military
community and of the military mission requires a different application
of [First Amendment] protections”); Brown v. Glines, 444 U.S. 348 (1980)
(upholding requirement petition circulators obtain permission of the base


https://fas.org/irp/doddir/dod/d5210_56.pdf
https://www.marines.mil/News/Messages/Messages-Display/Article/2048873/concealed-carry-of-privately-owned-firearms-for-us-marine-corps-law-enforcement/
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https://dc.law.utah.edu/ulr/vol2019/iss1/1/
https://dc.law.utah.edu/ulr/vol2019/iss1/1/
https://supreme.justia.com/cases/federal/us/417/733/
https://supreme.justia.com/cases/federal/us/417/733/
https://supreme.justia.com/cases/federal/us/444/348/
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commander). Do First Amendment precedents provide useful analogies for
the Second Amendment in a military context?

2. Almost all military personnel receive some training in how to kill. Person-
nel in combat specialties, such as infantry or artillery, receive extensive
training in how to do so. In combat deployments, some do kill. Should
public policy be especially vigilant in disarming persons who have shown
a willingness to kill? Does the text of the Second Amendment offer any
guidance?

3. Should a person who cannot balance a checkbook be allowed to own a
firearm?

F. Indian Tribes

The printed textbook examined the arms culture of American Indians, and
gun control laws aimed at Indians, focusing mainly on the original colonies and
states in the seventeenth and eighteenth centuries. As the textbook detailed,
the distinctive American arms culture that we know today was a hybrid of the
English and Indian arms cultures. Like states, Indian Nations have always been
recognized as sovereigns within the American legal system—although, as with
states, that sovereignty is not absolute, and may under some circumstances be
overridden by the federal government.

At present, the Second Amendment is not applicable to Indian tribal
nations. Self-governing Indian tribes have never formally enjoyed the protec-
tions of the Constitution. See Talton v. Mayes, 163 U.S. 376 (1896). The Indian
Civil Rights Act of 1968 (ICRA), 25 U.S.C. §§ 1301-03,% extended certain consti-
tutional rights to Indian tribes, including rights protected by the First, Fourth,
Fifth, Sixth, and Seventh Amendments, as well as the Fourteenth Amendment’s
Due Process and Equal Protection Clauses; the right to keep and bear arms in
the Second Amendment was omitted. The protections of ICRA have been con-
siderably weakened with the Supreme Court’s decision in Santa Clara Pueblo v.
Martinez, 436 U.S. 49 (1978), which held that United States federal courts could
not hear ICRA claims against Indian tribes except for habeas corpus petitions.
The Court reasoned that such suits are barred by tribal sovereign immunity and
that tribal courts are better equipped to decide civil rights complaints within
tribal communities.

Within the jurisdiction of Indian land, gun rights and regulations are
determined by tribal law. The following article excerpt describes some of these
provisions.

3. Section 1304, pertaining to crimes of domestic violence, was added in 2013.


https://supreme.justia.com/cases/federal/us/163/376/
https://www.tribal-institute.org/lists/icra1968.htm
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Angela R. Riley, Indians and Guns
100 Geo. L.J. 1675 (2012)

B. Inp1aN NaTIiONS AND GUNS

The right of Indian tribes to make their own laws and be governed by them
predates the formation of America. Such rights, linked to a tribe’s inherent
sovereignty, have been recognized for centuries and are embodied in treaties,
statutes, and case law. The anomalous position of Indian tribes within the fed-
eral system affords them the unique opportunity to self-govern in a localized
manner in relation to guns. In the following subsections, I examine two areas
where tribes have addressed the right to bear arms and guns more generally—
in tribal constitutions and in tribal codes, respectively.

1. TRIBAL CONSTITUTIONAL LAW AND THE RIGHT TO BEAR ARMS

Numerous tribes operate under written constitutions, which embody a
wide range of tribal governance systems. Many of these constitutions reflect the
particular historical context in which a tribe’s constitution was developed. They
commonly set forth, much like the U.S. Constitution, separation of powers and
protection of individual rights. Some tribal constitutions directly reflect ICRA’s
influence, mirroring the individual-rights restrictions as seen in the federal
statute.

In recent years, however, many tribes have undertaken constitutional
reform, departing from the broadly implemented bureaucratic constitutions of
the Indian Reorganization Act era.? Because of a spate of recent tribal constitu-
tional reform projects, some of these individual rights provisions have recently
been drafted or modified. Today, a rather small but growing number of tribal
constitutions expressly provide that the Indian nation may not infringe on the
individual right to bear arms. Practically speaking, such provisions bind
the tribal government to the stated protection and would, accordingly, limit the
tribe’s ability to infringe the right, whether the suit is brought by an Indian or
a non-Indian.

Of those tribes identified that have provisions securing the right to bear
arms, some variation can be seen, as tribal constitutions reflect tribes’ particular
circumstances, history, and tradition. Of particular note is that none included
an analog to the Second Amendment’s prefatory clause regarding the forma-
tion of a militia. In contrast, in each tribal constitution dealing with the right
to bear arms, the individual right is paramount. As such, these tribes convey a

4. [The Indian Reorganization Act was enacted in 1934 and was known as the “Indian
New Deal.” The Act provided for greater tribal autonomy and self-government. 48 Stat. 984
(1934).—Eps.]
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common respect for the individual right to bear arms as a limit on the actions
of tribal governments.

Consider, for example, the current draft of the new Mille Lacs Band of
Ojibwe’s Constitution, which stipulates, “[t]he government of the Band shall
not make or enforce any law or take any executive action . .. prohibiting the
right of the People to keep and bear arms.” A similar clause is contained in the
Constitution of the Zuni Pueblo:

Subject to the limitations prescribed by this constitution, all members of the Zuni
Tribe shall have equal political rights and equal opportunities to share in tribal
assets, and no member shall be denied freedom of conscience, speech, religion,
association or assembly, nor shall he be denied the right to bear arms.

These can be contrasted with other tribes, whose constitutions are slightly more
nuanced in the way the right is articulated. For example, the Little River Band
of Ottawa Indians’ Constitution states, “[t]he Little River Band in exercising
the powers of self-government shall not . .. [m]ake or enforce any law unrea-
sonably infringing the right of tribal members to keep and bear arms.” The
Constitution makes clear in its language that the right is not absolute but is
subject to reasonable restriction. The Saint Regis Mohawk, likewise, include
the clarification that the right to bear arms shall not be denied by the tribe “in
exercising its powers of self-government” specifically.

[R]esearch reveals that most Indian tribes, in fact, do not expressly pro-
tect the right to bear arms in their constitutions.” Thus, practically speaking,
tribes’ extraconstitutional status means that those tribes that do not guarantee
aright to bear arms are free to choose amongst a variety of gun control options.
And even those that do contain an individual right guarantee will interpret
their constitutional provisions according to tribal law and tradition, as they are
not bound by federal law or federal court precedent. Accordingly, even if a
tribe’s constitution directly mirrored that of the United States, the Supreme
Court’s recent Second Amendment ruling—including, specifically, Heller and
McDonald—would be inapplicable to tribal governments. Disputes over the
scope of a right to bear arms in tribal court, then, could yield radically different
results than similar cases adjudicated in the federal courts.

2. TRIBAL GUN LAWS IN INDIAN COUNTRY

Beyond constitutional guarantees, as seen in the following subsections,
tribes may—and often do—regulate the ownership, possession, and use of guns
in Indian country through both civil and criminal codes.

a. Criminal Codes. Perhaps not surprisingly, where tribes have criminal
codes they almost always enumerate gun crimes. As previously explained, absent
treaty provisions to the contrary, federal criminal laws of general applicability,

328. However, an exhaustive search of published tribal court opinions does not turn
up one case in which a tribal government attempted to ban guns on the reservation.
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including gun laws, are in effect in Indian country as they are anywhere. And, in
fact, there are federal laws that might affect firearm ownership and possession
in Indian country, particularly as they pertain to domestic violence convictions.
But where gaps or issues of nonenforcement arise, reservation Indians will look
to tribal governments to define the scope of gun regulation. As explained pre-
viously, non-Indians are not subject to tribal criminal law.

Virtually every tribe researched that has a criminal code has enacted some
type of gun law. Criminal laws regarding guns in Indian country, as a general
matter, map onto those seen in states and municipalities around the country.
Laws banning or governing the carrying of concealed weapons are quite preva-
lent. Several tribes allow concealed carry where a permit has been issued by the
tribe. Some tribes more tightly constrain gun ownership in general, limiting the
places where weapons may be lawfully carried with no permit exceptions.

Tribes’ most comprehensive gun laws are reflected in those pertaining to
standard violent crimes. Because tribes retain jurisdiction over crimes by Indi-
ans and have exclusive jurisdiction over nonmajor crimes committed by Indi-
ans, tribal codes reflect the jurisdictional realities, with many codes omitting
reference to crimes that would fall within the federal government’s jurisdiction
under the Major Crimes Act, such as murder. References to guns or weapons
are most common in code provisions related to assault, robbery, intimidation,
and stalking. Otherwise, tribal criminal codes are replete with gun restrictions,
including laws governing ownership, carry, and use. Tribes such as the Fort Peck
Assiniboine, the Eastern Band of Cherokee Indians, Oglala Sioux, the White
Mountain Apache, the Chickasaw Nation, and numerous others, have compre-
hensive criminal gun laws.

Domestic violence, a notorious problem on Indian reservations, appears
commonly in criminal codes as well, sometimes within the context of guns.
Some tribes allow tribal police to take guns from the home in a domestic vio-
lence situation even if the gun was not used in the incident at issue. Others
condition release of a defendant guilty of domestic violence on a guarantee of
no future possession of firearms.

Tribes also employ carve outs to general gun regulations or prohibitions
for activities that may be tribally distinct or connected to their, particular cul-
tural and ceremonial practices. The Navajo Nation code, for example, includes
an express exception to its general gun laws where the firearm is used in “any
traditional Navajo religious practice, ceremony, or service.” The San Ildefonso
Pueblo Code similarly states an exception to its criminal gun code regarding
“Negligent Use & Discharging of Firearms & Cannons” for those circumstances
when such gun use is related to “any ceremony where traditions and customs
are called for.” And the Shoshone and Arapaho of the Wind River Indian Res-
ervation set forth requirements regarding the hunting of “big game” on the
reservation. The code includes preceremony permitting requirements unique
to those who will be dancing in the tribes’ Sundance Ceremony and using male
elk or male deer in the ceremonies themselves.

Undoubtedly, the articulation of gun crimes is an essential tool for tribes in
addressing public safety in Indian country and is, intuitively, at least one place
where tribes may choose to legislate in regards to guns. At the most basic level,
maintaining law and order, including imposing incarceration when necessary,
is a key feature of sovereignty.
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b. Civil Regulatory Codes. Numerous tribes have enacted comprehensive civil
codes regarding guns. Unsurprisingly—given the rural nature of many reserva-
tions and the deep cultural links to a subsistence lifestyle many of these codes
pertain to hunting and fishing. These codes typically set parameters for the
taking of fish and game in ways similar to non-Indian country regulations. For
example, such codes establish regulations regarding the types of guns that can
be used in hunting, the maximum catch, and whether dogs can be used to aid
in hunting. In some instances, they set forth exceptions to general criminal gun
laws or articulate time, place, and manner restrictions. Such restrictions also
address the use of firearms in demonstrations and regulations regarding the
sale of guns on the reservation.

Other civil codes dealing with guns relate to restrictions in particular res-
ervation locales, including casinos and tribal government buildings. Several
address the issue of guns in and around schools. Curiously, some tribes also
have in place regulations in the context of debtor-creditor law that guarantee
debtors one firearm from being seized by a creditor.” Others govern the trans-
portation of guns, addressing such questions of how and when guns can, for
example, be transported on a snowmobile, or whether a gun can be shot across
a public highway or from the window of a moving vehicle.

There are also tribally specific rules embodied in the codes, with the use
of bows and arrows commonly addressed along with guns. In some cases, tribes
set forth specific requirements for acquiring Band hunting licenses (as distinct
from Indian hunting licenses generally), particular regulations governing hunt-
ing and trapping on tribal lands, and codes distinguishing between commercial
and cultural hunting.

NOTES & QUESTIONS

1. Should the Indian Civil Rights Act of 1968 (ICRA) be amended to include
the right to keep and bear arms?

2. Indian citizenship. Based on conditions in 1787 and 1866, the text of the U.S.
Constitution distinguished between Indians living in American society and
those who lived among the sovereign Indian nations. Apportionment for
the House of Representatives excluded “Indians not taxed,” since they were
not part of the U.S. polity. U.S. Const. art. I, § 3; amend. XIV, § 2. Section 1
of the Fourteenth Amendment declares: “All persons born or naturalized
in the United States and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside.” The Supreme
Court held that Section 1 did not confer citizenship on Indians born on
tribal lands, even if they had left those lands; rather, they were citizens of
their tribal nation. Elk v. Wilkins, 112 U.S. 94 (1884). But the Fourteenth

5. [Thirteen states also have laws providing for some protections for firearms in bank-
ruptcy, usually with limits on the total number or the total value. See Carol A. Pettit & Vastine
D. Platte, Exemptions for Firearms in Bankruptcy, Cong. Res. Svc. (Feb. 15, 2013).—Eps.]


https://supreme.justia.com/cases/federal/us/112/94/
https://fas.org/sgp/crs/misc/R41799.pdf

1l F. Indian Tribes 71 11

Amendment is a floor, not a ceiling, on who may be a citizen; Congress
may extend citizenship beyond the Fourteenth Amendment minimum.
The 1887 General Allotment Act (Dawes Act) allocated certain Indian
lands in severalty, in lots of 40, 80, or 160 acres. Indians who owned land
were granted citizenship, but not voting rights. P.L.. 49-119 (1887). Finally,
all Indians were granted citizenship by the Indian Citizenship Act of 1924
(Snyder Act). P.L. 68-175 (1924) (“all non-citizen Indians born within the
territorial limits of the United States be, and they are hereby, declared to be
citizens of the United States”). Can a citizen be denied Second Amendment
rights based on where she lives?

3. AsProfessor Riley explains elsewhere in her article, the legislative history of
the 1968 Indian Civil Rights Act contains no explanation of why the Second
Amendment was omitted. She finds the omission curious, given that 35 states
had a constitutional right to arms, and in the previous decade, four states
had amended their constitutions to regarding arms rights. Riley, supra, at
1704-10. Factors that might have contributed to the omission might include
some of the same factors that led to the Gun Control Act of 1968: sharply
rising violent crime in the previous several years; the rise of armed racial
militant groups (most notably, the Black Panthers, but also including the
American Indian Movement, which was founded in 1968); or the belief of
some Congresspersons that the Second Amendment is not an individual
right. Can you think of others?

4. Carrying firearms on tribal lands. A state-issued concealed handgun carry
permit is not necessarily valid on tribal lands. For example, an Arizona
permit is recognized by some tribes but not by others. Which Indian Tribes
Recognize the Arizona Permit?, Arizona CCW Guide (Dec. 17, 2008). How-
ever, tribal courts have only limited authority to try non-Indians or Indians
who are not resident on tribal land. See Oliphant v. Suquamish Indian Tribe,
425 U.S. 191 (1978).

5. Some tribes have procedures for issuing carry permits. Should such tribes
consider entering into reciprocity agreements with other tribes and with
states, so that a permit issued by the one could be used by travelers in the
other’s territory? Most but not all states have a system for recognizing carry
permits issued by other states. Recognition of an out-of-state permit may
hinge on reciprocity (states A and B agree to recognize each other’s per-
mits) or may be unilateral (the state simply recognizes all permits from
other states, or all state permits that meet certain conditions). Should states
recognize some or all Indian tribal carry permits? Should tribes do the same
for state permits?

6. Violent crime against Indian women is very high, especially on Indian res-
ervations and in tribal communities. For a discussion of this problem and
how it might be addressed by expanding concealed carry laws in tribal
jurisdictions, see Adam Crepelle, Concealed Carry to Reduce Sexual Violence
Against American Indian Women, 26 Kan. J.L. & Pub. Pol’y 236 (2017); Adam


http://legisworks.org/sal/24/stats/STATUTE-24-Pg387.pdf
http://legisworks.org/congress/68/publaw-175.pdf
http://azccwpermit.com/?p=125
http://azccwpermit.com/?p=125
https://supreme.justia.com/cases/federal/us/435/191/
https://law.ku.edu/sites/law.drupal.ku.edu/files/docs/law_journal/v26/10%20Crepelle%20-%20Concealed%20Carry%203%20(1).pdf
https://law.ku.edu/sites/law.drupal.ku.edu/files/docs/law_journal/v26/10%20Crepelle%20-%20Concealed%20Carry%203%20(1).pdf
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Crepelle, Shooting Down Oliphant: Self-Defense as an Answer to Crime in Indian
Country, 22 Lewis & Clark L. Rev. 1283 (2019).

7. Threaties, agreements, and hunting rights. Before 1873, U.S. government agree-
ments with Indian nations were styled as “treaties,” requiring a two-thirds vote
by the U.S. Senate for ratification, as with a treaty with a foreign nation. An
1871 statute forbade use of the treaty process. 16 Stat. 544, 566 (codified at
25 U.S.C. § 71). Since 1871, “agreements” have been the mode for feder-
al-Indian relations, requiring a simple majority vote for approval by the U.S.
House and Senate. (The House’s desire to get involved was a key motive for
the 1871 act.) Although the 1871 statute might have been used to extinguish
the validity of prior treaties, U.S. courts have been unwilling to cast aside the
pre-1871 treaties; instead, they remain an important component of the rule
of law by which the United States defines itself. Today, the United States
government is the only nation in the world that has treaty relations with an
interior citizen population. Since the 1960s, Indian litigants have often suc-
ceeded in asserting hunting or fishing rights that were guaranteed by treaties
or agreements. See Francis Paul Prucha, American Indian Treaties: The His-
tory of a Political Anomaly (1994); see also David B. Kopel, The Right to Arms in
Nineteenth Century Colorado, 95 Denv. L. Rev. 329, 397 (2018) (Colorado Utes’
hunting rights under the 1873 Brunot Agreement).

8. Further reading: Native American Rights Fund, Tribal Law Gateway (pre-
senting tribal laws, organized by tribe). Handgun carry laws by tribe are
excerpted at Tribal Laws and Concealed Carry, Handgunlaw.us (Apr. 1,
2019).

EXERCISE: SUBJECTIVITY IN FORMING POLICY VIEWS

The special concerns of the communities surveyed in this Chapter have
generated views and policy prescriptions on both sides of the gun question. The
competing views seem to turn on different assessments of the risks and utilities
of firearms. But underneath different views about the strength and persuasive-
ness of various items of empirical evidence there are also intuitions and values
that may be impervious to empirical refutation. Ask three people you know the
following questions, or some of them. Once you have collected the responses,
compare and discuss the results with your classmates.

1. Do you think that private ownership of firearms in America imposes
more costs than benefits or more benefits than costs? Or is the answer
uncertain?

2. What is the basis for your assessment of the risks and utilities of private
firearms?

3. How much of your assessment is based on an individual sense of your
own capabilities and temperament?

4. How much of your assessment is based on your sense of the capabilities
and temperament of other people?


https://law.lclark.edu/live/files/27730-lcb224article4crepellepdf
https://law.lclark.edu/live/files/27730-lcb224article4crepellepdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2952704
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2952704
https://www.narf.org/nill/triballaw/index.html
http://www.handgunlaw.us/documents/tribal_law_ccw.pdf
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5. How much of your assessment is based on data you have seen about
the risks and utilities of firearms in the general population? See Ch. 1.°
What information specifically comes to mind?

6. How much of your assessment is based on having grown up in an envi-
ronment where firearms were common or uncommon?

7. Approximately how many private firearms are there in the United
States? See Ch. 1.A.

8. Approximately how many people die from gunshots in the United
States each year? What percentages of gunshot deaths are from vio-
lent crime? From lawful self-defense? From suicide? From accidents?
See Chs. 1.D-F.

9. Define “assault weapon.” See Ch. 11.E.1.

10. Roughly what percentage of firearms homicides involve black victims?
Black perpetrators? See Ch. 1.H.

11. What percentage of firearms fatalities involve female victims? Female
perpetrators? See supra Part B.

12. Roughly how many children (14 and under) are killed in firearms acci-
dents each year? See Ch. 1.D.

EXERCISE: EMPIRICAL ASSESSMENTS, PERSONAL
RISK ASSESSMENTS, AND PUBLIC POLICY

The gun debate often involves competing empirical claims about the costs
and benefits of firearms. Consider how you use (or don’t use) empirical evi-
dence in everyday choices such as whether and where to drive, bicycle, or walk;
what you eat and drink; and so on.

Now assume that you are married with two children, ages 4 and 2. You live
in a town bordering a large city in the Northeast. You commute into the city
from the train station that is two blocks from your house. Your spouse cares for
the children at home. In the last year, your neighborhood has experienced one
incident of vandalism (a swastika sprayed on a garage door) and one daytime
home invasion, which included an armed robbery. Your town is facing budget
constraints and has cut its police force by 15 percent. Your spouse wants to
purchase a handgun for protection. You are familiar with guns and have a bolt-
action deer rifle, inherited from your grandfather, stored in the attic. You and
your spouse are both lawyers and always make important decisions after robust
debate. What factors will affect your decision to buy a handgun or not? Does
your assessment change if you are a same-sex couple? If you are an interracial
couple? If your spouse has a physical disability?

Plagued by complaints about a rising crime rate and emerging gang activity,
the mayor of your town has assigned his staff to develop a policy response. The

6. When you are asking the questions, don’t say “See Ch. 1.” We include the chapter
cross-references for your convenience in seeing data on the above questions. If your respon-
dents’ answers are wildly different from the actual data, then your respondents are quite
typical.
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mayor’s chief of staff suggests an ordinance banning the sale and possession of
all semi-automatic handguns but allowing possession and sale of revolvers. A
junior staffer suggests that the mayor establish free firearms training courses
at mobile firing ranges set up around town. What factors should influence the
mayor’s assessment of these proposals? What would you propose? What would
you do as mayor?

Compare your decision making as mayor to your decision making as a
spouse with a worried partner. Did you consider the same variables in each
case? Did you weight them the same way? Is the decision making in the two
contexts compatible? Incompatible? If the decision makers sincerely disagree,
whose approach should be chosen?
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This online chapter covers international-law principles and documents
involving self-defense and firearms control. International law traditionally dealt
with relations between nations but has expanded to cover interactions between
states and individuals.'

The Chapter is divided into the following Parts:

A. United Nations

B. Regional Human Rights and Arms Control Conventions
C. Classical International Law

D. Resistance to Genocide

E. International Law and the Second Amendment

Part A covers the leading international legal conventions on the right of
self-defense or gun control: the Universal Declaration of Human Rights, the
UN Programme of Action against the illicit trade in small arms, the Firearms
Protocol and International Tracing Instrument, the Arms Trade Treaty, and the
UN’s International Small Arms Control Standards (ISACS). Part A also covers
the work of various UN bodies, such as the Human Rights Council.

Part B focuses on major regional firearms agreements. These include the
Inter-American Convention Against the Illicit Manufacture of and Trafficking
in Firearms, Ammunition, Explosives, and Other Related Materials; the Euro-
pean Firearms Directive; and the Nairobi Protocol.

Part C steps back from current issues to examine the foundations of inter-
national law and the individual and collective rights of self-defense. This Part
presents the writings of Suarez, Grotius, Pufendorf, Vattel, and other founders
of international law. From the sixteenth through eighteenth centuries, these
geniuses created what we today call “classical international law.”

Part D addresses the most important international law problem of the last
century: genocide. To what extent, if any, does international law provide for
forceful resistance to mass murder? For forceful resistance to other violations
of human rights?

Lastly, Part E presents arguments for whether and how international gun
control should be implemented. The Part also examines how “norms entrepre-
neurs” use international law in service of gun control or gun rights.

First, some basic international-law vocabulary is helpful for understanding
the material in this chapter:

When an international agreement involves many parties, the agreement is
typically called a convention. Defined most narrowly, a treaty is a type of bilateral
agreement between nations. Treaty is also sometimes used in a broader sense,
as in the U.S. Constitution. The President “shall have Power, by and with the
Advice and Consent of the Senate, to make Treaties, provided two thirds of the
Senators present concur.” U.S. Const., art. II, § 2. The general rules of treaties

1. The authors would like to thank Vincent Harinam (M.A. Criminology, U. Toronto
2017), who contributed substantially to the second edition of this chapter.
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and conventions are codified in the Vienna Convention on the Law of Treaties,
May 23, 1969, 1155 U.N.T.S. 331.

Customary international law emerges from the behavior of nations. When
nations consider a custom to be legally binding, then the custom can be said
to be part of international law. The classic example of customary international
law is ambassadorial immunity. Long before there were any treaties about how
ambassadors should be treated, nations considered themselves to be legally
obliged not to criminally prosecute ambassadors from foreign countries.

Closely related to customary international law are norms. In the interna-
tional law context, a norm is an internationally accepted standard of conduct,
even if that standard has not yet become a well-established custom. Ordinary
customary law can always be changed; for example, a new convention might
change the rules for ambassadorial immunity. Peremptory norms, however, are
said to be always and everywhere binding and unchangeable. As Part C dis-
cusses, the Classical Founders of international law described Natural Law in
similar terms. Since the late twentieth century, international policy entrepre-
neurs (discussed in Part E) have been attempting to argue that their favorite
policies are peremptory norms of international law.

Mere custom is notin itself sufficient to create customary international law;
the custom must be accompanied by opinio juris sive necessitatis (“an opinion of
law or necessity,” commonly shortened to opinio juris). In other words, a nation
must be adhering to the custom because the nation believes that it is legally
required to do so, or is compelled to by the nature of things, as denoted by
“necessity.”

Another source of international law is the set of general principles common
to the domestic law of many nations. General principles of international law
may be drawn from standards that are common to the major legal systems of
the world.

International organizations play an important role in the development
of international law. The United Nations is the most prominent international
organization, but there are many others. The United Nations Charter estab-
lishes the International Court of Justice (a/k/a “the World Court”) as the orga-
nization’s primary judicial mechanism.

Section 38(1) of the Statute of the International Court of Justice provides
a standard definition of the sources of international law: (a) international con-
ventions; (b) customary international law; (c) “the general principles of law
recognized by civilized nations”; and (d) “judicial decisions and the teachings
of the most highly qualified publicists [legal scholars] of the various nations, as
subsidiary means for the determination of rules of law.” So items (a), (b), and
(c) are considered formal sources, while (d) lists subsidiary sources.

2. The U.S. has signed but not ratified the Vienna Convention. The State Department
considers many of its provisions to constitute customary international law. U.S. State Dep’t,
Vienna Convention on the Law of Treaties.


https://www.icj-cij.org/en/statute
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A. The United Nations

1. Universal Declaration of Human Rights

The 1948 Universal Declaration of Human Rights was most of all the work of
Eleanor Roosevelt, America’s first Ambassador to the United Nations.® She
was also the first Chair of the United Nations Human Commission on Human
Rights, serving from 1946 to 1950. She used her position as Chair to lead the
creation of the Universal Declaration of Human Rights, which was adopted by
the UN General Assembly in 1948.

Ambassador Roosevelt explained that the Declaration is “not a treaty” and
“does not purport to be a statement of law or legal obligations.” 19 Dept. of State
Bull. 751 (1948); see also Sosa v. Alvarez Machain, 542 U.S. 692, 734-35 (2004) (quot-
ing Roosevelt). However, four countries have explicitly adopted the Declaration
into their own constitutional law. The Constitution of the Principality of Andorra
art. b; Mauritania Constitution, pmbl.; Constitucion de la Republica Portuguesa,
art. 16(2); Constitution of Romania, art. 20.* In addition, some consider the Uni-
versal Declaration a source of customary international law norms.

The Universal Declaration’s Preamble recognizes a right to resist tyranny:

Whereas it is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should be
protected by the rule of law. . . .

NOTES & QUESTIONS

1. The #travaux (drafting history) of the Universal Declaration show that the
preamble was clearly intended to recognize a preexisting human right to
revolution against tyranny. Johannes Morsink, The Universal Declaration
of Human Rights: Origins, Drafting & Intent 300-12 (1999). Since the Dec-
laration treats the right of resistance as preexisting, what is the source of
that right? When you read infra Section C, on classical international law,
consider how the classical authors discerned the existence of such a right.

2. During negotiations, the resistance language was inserted at the insistence
of Ambassador Roosevelt. The Soviet bloc, which was controlled by Josef
Stalin, was opposed to any recognition of justified resistance to tyranny.
Since Stalin purported to support human rights and self-government for all
nations, why would he object to the right of resistance?

3. She was the widow of President Franklin Roosevelt (d. 1945). During her time as
First Lady (1933-45), first U.S. Ambassador to the UN (1947-53), and until her death in 1962,
she was a very influential activist and author, the beau ideal of American liberalism.

4. Constitutions of most nations can be found at Constitute. Online Chapter 14.A
explores national constitutions in detail, covering topics such as rights to arms, rights to resist
tyranny, and rights of self-defense.


https://www.un.org/en/universal-declaration-human-rights/index.html
https://www.law.cornell.edu/supct/html/03-339.ZS.html
https://www.constituteproject.org/
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3. Does the “tyranny” mentioned in the Universal Declaration of Human
Rights encompass the tyranny that Americans claimed to be resisting in
the Revolutionary War against Great Britain? Chs. 3.E-F. That the English
resisted in their Glorious Revolution of 16882 Ch. 2.H.

4. AsFirst Lady (1933-45) and until her death in 1962, Mrs. Roosevelt was well-
known as a civil rights advocate and political liberal. She began carrying a
revolver for protection in 1933 and continued to do so for the rest of her
life, including when she traveled alone to dangerous parts of the American
South, in order to speak out for civil rights. See Dave Kopel, Paul Gallant &
Joanne Eisen, Her Own Bodyguard, Nat’l Rev. Online, Jan. 24, 2002.

5. Is the preamble to the Universal Declaration similar to paragraph two of the
United States Declaration of Independence? Similar principles are found in
France’s 1789 Declaration of the Rights of Man, adopted in the early days
of the French Revolution: “The aim of all political association is the pres-
ervation of the natural and imprescriptible rights of man. These rights are
liberty, property, security, and resistance to oppression.” National Assembly of
France, Declaration of the Rights of Man art. 2 (Aug. 26, 1789). Or as a sim-
ilar 1793 declaration put it: “When the government violates the rights of the
people, insurrection is for the people and for each portion of the people the
most sacred of rights and the most indispensable of duties.” National Assem-
bly of France, Declaration of the Rights of Man and Citizen art. 35 (1793).

2. Resolution on the Definition of Aggression

The UN General Assembly (GA) has no ability in itself to create international
law. While no GA resolution is law, a GA resolution may sometimes be con-
sidered a persuasive source of international norms. The 1974 GA Resolution
on the Definition of Aggression seems to recognize a right to fight for self-
determination, freedom, and independence:

Nothing in this definition...could in any way prejudice the right to self-
determination, freedom and independence. . .particularly peoples under colonial
and racist regimes or other forms of alien domination; nor the right of these peo-
ples to struggle to that end and to seek and receive support.

Resolution on the Definition of Aggression, GA Res. 3314 (XXIX), Annex, art.
7 (Dec. 14, 1974).

Another General Assembly resolution recognizes “man’s basic human
right to fight for the self-determination of his people.” Importance of the univer-
sal realization of the right of peoples to self-determination and of the speedy granting of
independence to colonial countries and peoples for the effective guarantee and observance
of human rights, GA Res. 2787 (XXVI), Supp. No. 29, UN Doc. A/8543 (Dec. 6,
1971). A similar resolution recognizes peoples’ “inherent right to struggle by
all necessary means at their disposal against colonial powers and alien domina-
tion in exercise of their self-determination.” Basic principles of the legal status of


http://davekopel.org/NRO/2002/Her-Own-Bodyguard.htm
http://avalon.law.yale.edu/18th_century/rightsof.asp
http://www.columbia.edu/~iw6/docs/dec1793.html

1l 80 13. International Law |1

the combatants struggling against colonial and alien domination and racist régimes, GA
Res. 3103 (XXVIII) (Dec. 12, 1973).

NOTES & QUESTIONS

1. Whose rights of forcible resistance are encompassed by the text of the above
resolutions? Can you name some current situations where the above right
does or does not apply?

2. According to the Resolution on the Definition of Aggression, is the right to
resist limited to persons fighting colonial, racist, or alien regimes?

3. Other than one’s sympathy for (or opposition to) particular resistance
forces, are there any neutral rules for the legitimacy of forcible resistance?

4. Although the 1974 Resolution on the Definition of Aggression was written in
general language, in practice at the UN the resolution was used rhetorically
to justify violence in three particular situations: the war of Robert Mugabe’s
forces to overthrow the white government in Rhodesia (today, Zimbabwe),
the war of the African National Congress to overthrow the apartheid gov-
ernment in South Africa, and the efforts by various nations and terrorist
organizations to eradicate the state of Israel. The prior 1971 resolution
mentioned these situations, as well as the revolts against Portuguese colo-
nialism in Africa. Starting in the 1970s, and thereafter, Israel has been sui
generis at the United Nations, the only member state for which the General
Assembly and other UN bodies consistently side with terrorists whose stated
objective is the destruction of the member state and the extermination
of the people therein. Reading the 1971-74 resolutions based on original
intent shows that they would support only resistance against regimes allied
with the West. On the other hand, a purely textualist reading would support
forcible resistance against any regime that denies self-determination. This
would encompass the many dictatorships whose UN delegations voted for
the resolutions. Today, how should the resolutions be understood?

3. Programme of Action

In 1992, the United Nations Register of Conventional Arms was established.
It called for nations voluntarily to submit to the UN annual reports on their
imports and exports of conventional arms; it covered weapons such as battle
tanks, combat aircraft, artillery over 7bmm, warships, and so on. Despite the
wishes of some advocates, the register did not cover firearms, or other small
arms and light weapons (SALW), such as grenades, portable anti-tank weapons,
or small mortars. The register was not successful in achieving its objective of
reducing armaments globally.

The attention of the United Nations first turned to gun control at a
1995 conference of the UN Office on Drugs and Crime, where the Japanese


https://www.un.org/disarmament/convarms/Register
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delegation introduced a resolution calling for strict international gun control.
Report of the Ninth United Nations Congress on the Prevention of Crime and the Treat-
ment of Offenders, United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Cairo, Egypt, 29 April-8 May 1995, A/CONF.169/16,
May 12, 1995. A series of regional conferences ensued over the next several
years. Indisputably, there was (and is) a serious problem of international arms
traffic that supplies warlords, organized crime, terrorists, and other bad actors
with small arms and light weapons (SALW).

An immediate concern was a large new supply of arms that were entering
global markets. After World War II, the Soviet Union (Union of Soviet Social-
ist Republics) had taken over much of Eastern and Central Europe, imposing
neo-colonial rule through local Communist puppets. The military alliance of
the U.S.S.R. and its satellites was called the Warsaw Pact.” The Warsaw Pact
nations were a constant arms supply source for terrorists, dictatorships, and
other criminals around the world—but only to the extent that they advanced
communist interests. Following the collapse of European communism in 1989-
90, the arsenals of some of the former communist nations entered the interna-
tional black market on a massive scale, with no strategic filters.

Something similar took place after the end of World War I. The period of
1916-28 in China is known as the Warlord Era. Then, as in some previous times
in Chinese history, numerous warlords contended for power. When World War
I ended in 1918 and armies demobilized, the armies had many more weap-
ons than they needed for peacetime. In addition, the arsenals of the defeated
nations, including Germany and Austro-Hungary, were seized by the victors.
Meanwhile, arms makers who had been producing at high capacity for a global
war suddenly found the demand for their products had shrunk. So Chinese war-
lords bought, and the rest of the world readily supplied, arms for the Chinese
warlords. The arms came from the West, the Soviet Union, and Japan—notwith-
standing the Arms Embargo Agreement that some of the supplying nations had
agreed to on May 5, 1919. Anthony B. Chan, Arming the Chinese: The Western
Armaments Trade in Warlord China, 1920-1928 (1982).

A new surge of arms into the global market taking place in the early 1990s,
with former Warsaw Pact arsenals being supplemented by production from
state-controlled Chinese companies and various other vendors ready to sell any-
thing to any Third World warlord, drug cartel, or other evildoer.

Meanwhile, in 1997, the Convention on the Prohibition of the Use, Stock-
piling, Production and Transfer of Anti-Personnel Mines and on their Destruc-
tion (Mine Ban Treaty) was established. It has been ratified by 164 UN member
nations, and not adopted by 33 other members, including the United States,
Russia, China, and India. A principal U.S. objection was the prohibition on the
use of land mines on the South Korean border, to deter or impede invasion
by North Korea. For extensive history of the process, and the text of the con-
vention, see Stuart Casey-Maslen, Convention on the Prohibition of the Use,

5. Created in 1955 and dissolved in 1991, the Warsaw Pact comprised the Soviet Union
and seven of its satellite regimes in Europe: Poland, East Germany, Hungary, Czechoslovakia,
Bulgaria, Rumania, and Albania. Albania withdrew in 1968, because the Albanian regime
favored China in the growing rivalry between the Soviet Union and communist China. Yugo-
slavia, under a communist dictatorship established in 1945 by Josip Broz Tito, never joined
the Warsaw Pact.


http://legal.un.org/avl/ha/cpusptam/cpusptam.html
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Stockpiling, Production and Transfer of Anti-Personnel Mines and on their
Destruction, Audiovisual Library of International Law (UN).

Many of the advocates involved in the Mine Ban Treaty next turned their
attention to the UN’s nascent gun control projects. Professor Kenneth Ander-
son described what happened next:

I was director of the Human Rights Watch Arms Division, with a mandate
to address the transfer of weapons into conflicts where they would be used in the
violation of the laws of war, and small arms were the main concern. I was aston-
ished at how quickly the entire question morphed from concern about the flood
of weapons into African civil wars into how to use international law to do an end
run around supposedly permissive gun ownership regimes in the US. . ..

I dropped any personal support for the movement when it became clear, a
long time ago, that it is about controlling domestic weapons equally in the US (or,
today, even more so) as in Somalia or Congo.

Kenneth Anderson, International Gun Control Efforts? OpinioJuris.org, July 19,
2008. For more on the origins of United Nations gun control, see Professor
Harold Koh’s essay in Part E, infra.

In 2001, the UN convened a global gun control conference. The confer-
ence adopted the Programme of Action to Prevent, Combat and Eradicate the
Illicit Trade in Small Arms and Light Weapons in All Its Aspects (PoA), UN doc.
A/CONF.192/15; see also UN Office of Disarmament Affairs, Programme of
Action on small arms and its International Tracing Instrument (clearinghouse
for documents about PoA implementation).® The PoA sets out measures that
are political commitments, but not legally binding. In general, the PoA urges
states to cooperate in suppressing international illicit trade in small arms. In
some nations, such as New Zealand, the PoA has been cited by domestic gun
control advocates as obliging the enactment of new laws.

Since 2001, there have been meetings every two or three years to present
views on the PoA. The most important of these were in 2006 and 2012. Efforts to
make the PoA more restrictive or turn it into a binding convention were defeated
because of opposition from the United States and several other nations.

However, in 2013, the UN General Assembly created the Arms Trade Treaty
(ATT), which is discussed below. Unlike the PoA, the ATT is legally binding
among ratifiers. In theory, the ATT is about conditioning the licit international
trade in SALW, whereas the PoA is about suppressing the illicit trade.

Accordingly, the PoA process continues, with periodic UN conferences.
The United Nations’ manifold gun control programs, discussed below, have
drawn their primary authority from the PoA.

NOTES & QUESTIONS

1. Defining “small arms.” As part of the compromise that led to the adoption of
the PoA, the document applies to “small arms and light weapons,” but does
not define them. The issue was deliberately left open. In military parlance,

6. “Program” is spelled “programme” because the UN, like most of the world, adheres
to British rather than American spelling of the English language.
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https://www.un.org/disarmament/convarms/salw/programme-of-action/
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“light weapons” includes portable items such as mortars, bazookas, or rocket
launchers, and excludes “heavy weapons” such as tanks or wheeled artillery.
“Small arms” would include a soldier’s firearms. Some advocates argue that
“small arms” in the PoA should mean only fully automatic military weapons
(such as the AK-47 or M-16 rifles). Others define the term more broadly, to
include any military firearms (such as the pistol that an officer would wear
as asidearm), but not to include firearms that are rarely used by the military
(e.g., most shotguns). Still others say that the term should include any fire-
arm. As the PoA has been implemented since 2001 by the United Nations,
and by any government that has cited the PoA as a justification for acting,
the overwhelming approach has been to treat “small arms” as encompass-
ing all firearms. If the UN finally decided that the PoA should define “small
arms” and chose you to prepare the definition, what would you write? The
2005 International Tracing Instrument, discussed below, does define SALW,
although this definition is not formally part of the PoA.

2. Registration. Whatever “small arms” are, the PoA calls for their registration.
Nations implementing the PoA are urged:

To ensure that comprehensive and accurate records are kept for as long as
possible on the manufacture, holding and transfer of small arms and light
weapons under their jurisdiction. These records should be organized and
maintained in such a way as to ensure that accurate information can be
promptly retrieved and collated by competent national authorities.

PoA I1.9.

What are the potential positives and negatives of central recording of
groups and individuals who possess firearms? What might happen to politi-
cal dissidents and freedom fighters in illegitimate regimes? How might reg-
istration help legitimate state actors attempting to combat organized crime
groups and career criminals?

3. UN Charter and self-defense. The PoA preamble reaffirms “the inherent right
to individual or collective self-defense in accordance with Article 51” of the
United Nations Charter. PoA 1.9. That article of the UN Charter provides:

Nothing in the present Charter shall impair the inherent right of individual or
collective self-defence if an armed attack occurs against a Member of the United
Nations, until the Security Council has taken measures necessary to maintain
international peace and security. Measures taken by Members in the exercise of
this right of self-defence shall be immediately reported to the Security Council
and shall not in any way affect the authority and responsibility of the Security
Council under the present Charter to take at any time such action as it deems
necessary in order to maintain or restore international peace and security.

UN Charter art. 51. For years, autocracies that were targeted by arms embargos
have claimed that the embargos violate article 51; they argue that the national
self-defense right recognized in article 51 includes an implicit right to import
arms. Is the implication reasonable? Can the text be read to recognize the
right of individual persons to self-defense, or to acquire arms?


https://www.un.org/en/sections/un-charter/un-charter-full-text/
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Part C, infra, examines the Classical view of international law, as it
developed in the Middle Ages and thereafter. In the Classical view, the
inherent right of national self-defense is derivative of the personal right
of self-defense. Why do you think the PoA was careful to mention national
self-defense, but not personal self-defense?

4. Nonstale actors. An important phrase that did not appear in the final version
of the PoA is “nonstate actors.” As originally drafted, the PoA would have
forbidden all arms transfers to “nonstate actors.” For example, the 2001
Statement by the PoA President, at the end of the UN’s official summary,
blamed the U.S. for a failure to control “private ownership” and to prevent
sales to “non-State groups.”

At the least, a “nonstate actors” ban would apply to domestic groups
that the government does not want to have arms. As the U.S. delegation,
led by John Bolton, pointed out, a nonstate actors ban would have outlawed
arms sales to the American Revolutionaries (who at the start of the war did
not have diplomatic recognition). Cf. Chs.3.E.5, 3.F.7 (discussing Ameri-
can arms imports during the Revolution). A nonstate actors ban would also
have prohibited arms supplies to anti-Nazi partisans during World War II,
and to any modern rebel group attempting to overthrow a dictatorship.

The ban would also seem to forbid U.S. arms sales to Taiwan, since
the UN asserts that Taiwan is merely a province of China. See Ted R. Bro-
mund & Dean Cheng, Arms Trade Treaty Could Jeopardize U.S. Ability to Provide
Jor Taiwan’s Defense, Heritage Found. (June 8, 2012). Similarly, bans to any
other group seeking to achieve or maintain independence from the terri-
torial claims of a UN member would be illegal. This would include aid to
the rebels in Syria and would have included aid to the Bosnians resisting
Yugoslav genocide in the years before Bosnia’s independence was widely
recognized diplomatically (infra Part D). What are the best arguments for
and against outlawing arms transfers to nonstate actors?

For further reading, see David B. Kopel, Paul Gallant & Joanne D.
Eisen, Firearms Possession by “Non-State Actors”: the Question of Sovereignty, 8
Tex. Rev. L. & Pol. 373 (2004).

5. The PoA’s title phrase “in All Its Aspects” is a hook by which gun control
advocates argue that domestic possession of firearms is a proper subject
of action for addressing “Illicit Trade.” The PoA and its follow-up confer-
ences express a preference for state control of small arms. Is this preference
sound? Some commentators have argued that organized state violence is a
greater problem, and has claimed far more lives, than individual violence.
See, e.g., Don B. Kates, Genocide, Self Defense and the Right to Arms, 29 Hamline
L. Rev. 501 (2006); online Ch. 14.D.2. Should government have a mono-
poly on arms? Is there a compelling distinction between state and individ-
ual violence? Is the PoA, whose title refers to “illicit trade” a proper means
for addressing private gun violence in the U.S.?

6. Particular types of guns. Within the PoA and other UN gun control efforts,
there is much emphasis on polymer firearms (guns made with plastic com-
ponents), modular firearms (guns with easily interchangeable parts and


https://www.heritage.org/arms-control/report/arms-trade-treaty-could-jeopardize-us-ability-provide-taiwans-defense
https://www.heritage.org/arms-control/report/arms-trade-treaty-could-jeopardize-us-ability-provide-taiwans-defense
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=742647
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2953367
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accessories; the semi-automatic AR-15 type rifle is one example), and 3-D
printing of firearms. Report of the Secretary-General, The illicit trade in
small arms and light weapons in all its aspects, UN doc. A/71/438-A/
CONF.192/BMS/2016/1, Oct. 4, 2016, at 13-14 [hereinafter lllicit Trade].
The technical facts of such arms are described in online Chapter 15.
Although plastic guns and 3-D printing are a very small part of the prob-
lem of illicit trafficking today, is there an advantage in getting ahead of the
curve on these subjects? Does focusing on them detract from other issues
that are more important at present but are politically inconvenient? Would
China’s proposal that 3-D printers must be licensed like firearms be help-
ful? Further reading: Mark A. Tallman, Ghost Guns: Hobbyists, Hackers,
and the Homemade Weapons Revolution (2020).

Another idea has been to place radio frequency identification (RFID)
chips in all firearms, “to track and document which individual has used a
specific weapon, when and for how long.” Illicit Trade, supra, at 15. What are
the advantages and disadvantages of this idea?

7. Ammunition. Whether to include ammunition in global gun control was an
issue at the 2006 and 2012 UN Programme of Action conferences men-
tioned above. At the ongoing conferences for the PoA and the ATT, inter-
national gun control advocates continue to work hard to try to add explicit
mentions of ammunition.

Their first success was the 2018 Third Review Conference to the UN
Programme of Action, in New York in June 2018. Allison Pytlak, Editorial:
Inside the theatre of the absurd—the final day of RevCon3, 10 Small Arms Mon-
itor (no. 6, July 3, 2018). The adopted language was simply “[t]o acknowl-
edge that States that apply provisions of the Programme of Action to small
arms and light weapons ammunition can exchange and, as appropriate,
apply relevant experiences, lessons learned and best practices acquired
within the framework of other relevant instruments to which a State is a
Party, as well as relevant international standards, in strengthening their
implementation of the Programme of Action.” Report of the Third United
Nations Conference to Review Progress Made in the Implementation of the
Programme of Action to Prevent, Combat and Eradicate the Illicit Trade
in Small Arms and Light Weapons in All Its Aspects, A/CONF.192/2012/
RC/4,1I. 118. Although the statement seems banal, supporters hoped that
the inclusion of the word “ammunition” in the document would be start-
ing point for enforceable ammunition controls. It was the first time that
the UN had crossed the red line, drawn by U.S. delegation leader John
Bolton in 2001, that the PoA must not involve itself with ammunition. Ted
Bromund, 7o Promote Gun Control, the UN Changes the Rules, Daily Signal,
June 10, 2018.

Separate from the ATT, but as part of the broader UN process, the
UN Office for Disarmament Affairs has created International Ammunition
Technical Guidelines. These specify how states should manage their ammu-
nition stockpiles.

Would you recommend including ammunition in the definition of
small arms? What are the benefits, harms, and practical challenges that
affect your recommendation?


https://s3.amazonaws.com/unoda-web/wp-content/uploads/2016/10/english.pdf
https://s3.amazonaws.com/unoda-web/wp-content/uploads/2016/10/english.pdf
http://reachingcriticalwill.org/disarmament-fora/salw/2018-rev-con/small-arms-monitor/12669-small-arms-monitor-vol-10-no-6
http://reachingcriticalwill.org/disarmament-fora/salw/2018-rev-con/small-arms-monitor/12669-small-arms-monitor-vol-10-no-6
http://reachingcriticalwill.org/images/documents/Disarmament-fora/salw/revcon2018/documents/final-report.pdf
http://reachingcriticalwill.org/images/documents/Disarmament-fora/salw/revcon2018/documents/final-report.pdf
http://reachingcriticalwill.org/images/documents/Disarmament-fora/salw/revcon2018/documents/final-report.pdf
http://reachingcriticalwill.org/images/documents/Disarmament-fora/salw/revcon2018/documents/final-report.pdf
https://www.dailysignal.com/2018/07/10/to-promote-gun-control-the-un-changes-the-rules/
https://www.un.org/disarmament/convarms/Ammunition/IATG/
https://www.un.org/disarmament/convarms/Ammunition/IATG/
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10.

Foreign aid. Most smuggling of arms into conflict zones is carried out
with the complicity of one of more neighboring states. Notwithstanding the
high aspirations of the PoA and other UN gun control programs regard-
ing registration and tracing, many governments around the world lack the
competence to maintain a functional firearms registry or to trace guns.
Thus, the international gun control programs have resulted in proposals
for increased international assistance. For example, pursuant to the PoA,
the Non-Aligned Movement (a group of 120 underdeveloped nations) has
demanded that the U.S. intensify its gun control laws, and that underde-
veloped nations be provided with “advanced radar systems,” ostensibly to
combat arms smuggling. Coordinator of the Non-Aligned Movement Work-
ing Group on Disarmament, working paper (March 4, 2014).

Could mandatory technology transfers strengthen autocracies in under-
developed countries? To what extent can a nation implement an agreement
like the PoA without also improving its governance more broadly? What is
the value of an international agreement that is signed in the knowledge that
many of its signatories are unable to fulfill the terms?

Microdisarmament. Although the PoA and associated projects envision a
massive reduction of gun ownership globally, the PoA has also been imple-
mented by disarmament efforts concentrated on a single nation, or a region
within a single nation. See, ¢.g., South Eastern and Eastern Europe Clearing-
house for the Control of Small Arms and Light Weapons (SEESAC), Guide
to Regional Micro-Disarmament Standards/Guidelines (RMDS/G) and
SALW control measures (July 20, 2006).
The PoA urges nations:

To develop and implement, where possible, effective disarmament, demo-
bilization and reintegration programmes, including the effective collection,
control, storage and destruction of small arms and light weapons, particularly
in post-conflict situations, unless another form of disposition or use has been
duly authorized and such weapons have been marked and the alternate form
of disposition or use has been recorded, and to include, where applicable,
specific provisions for these programmes in peace agreements.

PoA I1.21. Some microdisarmament programs involve efforts to reintegrate
former guerrillas or gangsters into peaceful civilian life. Microdisarmament
sometimes focuses on crime-ridden neighborhoods. Microdisarmament
can also involve broad efforts to collect guns from the entire civilian popu-
lation. For examination of UN disarmament programs in Cambodia, Bou-
gainville, Albania, Panama, Guatemala, and Mali, see David B. Kopel, Paul
Gallant & Joanne D. Eisen, Micro-Disarmament: The Consequences for Public
Safety and Human Rights, 73 UMKC L. Rev. 969 (2005).

Can you imagine circumstances in which the UN should not imple-
ment microdisarmament in a nation where the government desires it?
When the UN should carry out microdisarmament in a nation whose gov-
ernment does not want it?

According to the PoA, nations are supposed to submit voluntary biennial
reports. However, many nations have failed to file reports every two years.


http://www.un-arm.org/BMS5/documents/BMS5-WP-NAM-20140304.pdf
https://www.sipri.org/sites/default/files/research/disarmament/dualuse/pdf-archive-att/pdfs/seesac-rmds-guidelines-1-10-guide-to-regional-micro-disarmament-standards-guidelines-rmds-g-and-salw-control-measures-english.pdf
https://www.sipri.org/sites/default/files/research/disarmament/dualuse/pdf-archive-att/pdfs/seesac-rmds-guidelines-1-10-guide-to-regional-micro-disarmament-standards-guidelines-rmds-g-and-salw-control-measures-english.pdf
https://www.sipri.org/sites/default/files/research/disarmament/dualuse/pdf-archive-att/pdfs/seesac-rmds-guidelines-1-10-guide-to-regional-micro-disarmament-standards-guidelines-rmds-g-and-salw-control-measures-english.pdf
http://www.davekopel.com/2A/Foreign/MicroDisarmament.pdf
http://www.davekopel.com/2A/Foreign/MicroDisarmament.pdf
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Many reports that are submitted do barely more than check certain boxes
on the reporting form; they provide little or no information in the data
fields. Reporting is especially weak in regions where illicit traffic is espe-
cially bad, namely the Mid-East and Africa. See UN Office for Disarmament
Affairs, Programme of Action on small arms and its International Tracing
Instrument (follow links under “National Reports); Ted Bromund, Declines
in National Reporting Reveal Failure of U.N.’s Programme of Action on Small Arms,
Heritage Found. (May 28, 2015).

11. Does the PoA empower any nation to do something it could not legally do
through its own national laws? If not, what can the PoA achieve?

12. CQ: As you work through this chapter, consider the relationship between
the PoA and other international instruments on small arms and light weap-
ons. What is the legal relationship? To what extent are these instruments
intermingled, asserted to be part of, or reliant upon, each other? What are
the advantages and disadvantages of treating these instruments separately
or as a comingled whole?

13. Further reading: Sarah Parker & Marcus Wilson, A Diplomat’s Guide to the
UN Small Arms Process, Small Arms Survey, June 2016 (urging importation
of PoA norms into the Arms Trade Treaty and other international gun con-
trol programs); Ted Bromund, U.S. Participation in the U.N.’s “Programme of
Action” on Small Arms and Light Weapons Is Not in the National Interest, Heritage
Found. (June 13, 2014) (criticizing “The Cross-Contaminating Structure of
the PoA,” especially for domestic gun control).

4. Firearms Protocol and International Tracing Instrument

In 2000, the General Assembly adopted the United Nations Convention against
Transnational Organized Crime. GA res. 55/25. This was supplemented by the
Protocol against the Illicit Manufacturing of and Trafficking in Firearms, their
Parts and Components and Ammunition, GA res. 55/255 (entered into force
June 3, 2005) (“Firearms Protocol”). Under the Protocol, states that enter the
protocol must criminalize illicit firearm manufacturing and trafficking, and also
tampering with firearms markings. States must maintain records of firearms
marking and transactions. States should also exchange information to mitigate
illicit trade and manufacture.

Pursuant to the Protocol and the PoA, negotiations were held to set inter-
national standards for the marking of firearms. The negotiations led to the
General Assembly’s adoption of the International Instrument to Enable States
to Identify and Trace, in a Timely and Reliable Manner, Illicit Small Arms and
Light Weapons, A/60/88 (Dec. 8, 2005). The agreement, commonly known as
the International Tracing Instrument (ITI), is not legally binding. It defines
small arms this way:

For the purposes of this instrument, “small arms and light weapons” will mean
any man-portable lethal weapon that expels or launches, is designed to expel or


https://www.un.org/disarmament/convarms/salw/programme-of-action/
https://www.un.org/disarmament/convarms/salw/programme-of-action/
https://www.heritage.org/global-politics/report/declines-national-reporting-reveal-failure-uns-programme-action-small-arms#_ftnref1
https://www.heritage.org/global-politics/report/declines-national-reporting-reveal-failure-uns-programme-action-small-arms#_ftnref1
http://www.smallarmssurvey.org/publications/by-type/handbooks/a-diplomats-guide-to-the-un-small-arms-process.html
http://www.smallarmssurvey.org/publications/by-type/handbooks/a-diplomats-guide-to-the-un-small-arms-process.html
https://www.heritage.org/report/us-participation-the-uns-programme-action-small-arms-and-light-weapons-not-the-national
https://www.heritage.org/report/us-participation-the-uns-programme-action-small-arms-and-light-weapons-not-the-national
https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC.html
https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC.html
http://www.poa-iss.org/FirearmsProtocol/FirearmsProtocol.aspx
http://www.poa-iss.org/FirearmsProtocol/FirearmsProtocol.aspx
http://www.unodc.org/documents/organized-crime/Firearms/ITI.pdf
http://www.unodc.org/documents/organized-crime/Firearms/ITI.pdf
http://www.unodc.org/documents/organized-crime/Firearms/ITI.pdf
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launch, or may be readily converted to expel or launch a shot, bullet or projectile
by the action of an explosive, excluding antique small arms and light weapons
or their replicas. Antique small arms and light weapons and their replicas will be
defined in accordance with domestic law. In no case will antique small arms and
light weapons include those manufactured after 1899:
(a) “Small arms” are, broadly speaking, weapons designed for individual
use. They include, inter alia, revolvers and self-loading pistols, rifles and car-
bines, sub-machine guns, assault rifles and light machine guns

International Tracing Instrument, 4. The Instrument’s core rules for marking are
contained in paragraph 8(a). The general requirement is for a “unique mark-
ing providing the name of the manufacturer, the country of manufacture and
the serial number.”

The ITI contains what might be called an enormous loophole, known as
“the Chinese exception.” Instead of marking with country/manufacturer/serial
number, a marking can be merely “simple geometric symbols in combination
with a numeric and/or alphanumeric code, permitting ready identification by
all States of the country of manufacture.” ITA, §8(a). Thus, China was allowed
to continue to use only a simple national geometric mark on guns, with no man-
ufacturer identification or serial number.

Various firearms manufacturers in China have enjoyed a thriving busi-
ness supplying guns to African warlords, dictators, terrorists, and other bad
actors. The International Tracing Instrument allows the continuation of this
practice by providing plausible deniability. Chinese-made guns found in the
possession of a warlord cannot be traced to any particular manufacturer. Even
for guns traced to China, the absence of a serial number prevents any dating
of the gun. This makes it much harder to prove whether a gun was sold to
an African government decades earlier, and had leaked into unauthorized
hands, or whether it was recently manufactured for an arms broker, who, with
the complicity of the Chinese government, specializes in trafficking to cus-
tomers who are warlords.

NOTES & QUESTIONS

1. The ITTand the Firearms Protocol did not lead to any changes to U.S. laws on
firearms, which have long required that guns have serial numbers (with the
exception of home-made guns that are kept by the person who made them).

2. It is difficult to combat firearms smuggling without reliable tracing. It is
impossible to have reliable tracing without reliable marking. Why have the
PoA and the ITI not placed more emphasis on reliable marking, both as a
political commitment and in practice?

5. UN Human Rights Council

In 2006, the UN Human Rights Council endorsed some principles for gun
control, as detailed in a report for the Council. The report was prepared by
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University of Minnesota Law Professor Barbara Frey, who was the Council’s Spe-
cial Rapporteur (official expert) on small arms control. The Council has no
legal authority, but its pronouncements may be considered by some to contrib-
ute to international norms.

The Frey Report

UN Human Rights Council, Sub-Commission on the Promotion and Protec-

tion of Human Rights, Prevention of Human Rights Violations Committed

with Small Arms and Light Weapons, U.N Doc. A/HRC/Sub.1/58/27 (July 27,

2006) (prepared by Barbara Frey)
...4. The human rights policy framework for this entire study is based upon
the principle that States must strive to maximize human rights protection for
the greatest number of people, both in their own societies and in the inter-
national community. In other words, to meet their obligations under interna-
tional human rights law, States must enact and enforce laws and policies that
provide the most human rights protection for the most people. In regard to
small arms violations, this principle—the maximization of human rights pro-
tection—means that States have negative responsibilities to prevent violations
by State officials and affirmative responsibilities to increase public safety and
reduce small arms violence by private actors.

5. Accordingly, States are required to take effective measures to reduce the
demand for small arms by ensuring public safety through adequate law enforce-
ment. State officials, including law enforcement officials, serve at the benefit of
their communities and are under a duty to protect all persons by promoting the
rule of law and preventing illegal acts. . . .

6. To maximize human rights protection, States are also required to take
effective measures to minimize private sector violence by enforcing criminal
sanctions against persons who use small arms to violate the law and, further,
by preventing small arms from getting into the hands of those who are likely
to misuse them. Finally, with regard to extraterritorial human rights consider-
ations, States have a duty to prevent the transfer of small arms and light weap-
ons across borders when those weapons are likely to be used to violate human
rights or international humanitarian law. . . .

I. INTERNATIONAL HUMAN RicHTS LAw OBLIGATIONS TO PREVENT SMALL
ARrMS ABUSES BY NON-STATE ACTORS. . .

9. Under human rights law, States must maximize protection of the right
to life. This commitment entails both negative and positive obligations; States
officials must refrain from violations committed with small arms and States
must take steps to minimize armed violence between private actors. In the next
sections, the present report will set forth the legal authority that is the founda-
tion for the positive responsibilities of States—due diligence—to protect the
human rights from private sector armed violence. The report then proposes the
specific effective measures required under due diligence to maximize human
rights protections in the context of that violence.
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A. THE DUE DILIGENCE STANDARD IN RELATION TO ABUSES BY PRIVATE ACTORS

10. Under article 2, paragraph 1, of the International Covenant on Civil
and Political Rights, States must respect and ensure human rights to all individ-
uals. Ensuring human rights requires positive State action against reasonably
foreseeable abuses by private actors. . . .

B. EFFECTIVE MEASURES TO MEET THE DUE DILIGENCE OBLIGATION. . .

16. Minimum effective measures that States should adopt to prevent small
arms violence, then, must go beyond mere criminalization of acts of armed
violence. Under the principle of due diligence, it is reasonable for interna-
tional human rights bodies to require States to enforce a minimum licens-
ing requirement designed to keep small arms and light weapons out of the
hands of persons who are likely to misuse them. Recognition of this principle
is affirmed in the responses to the questionnaire of the Special Rapporteur on
the prevention of human rights violations committed with small arms and light
weapons which indicate widespread State practice to license private ownership
of small arms and ammunition. The criteria for licensing may vary from State
to State, but most licensing procedures consider the following: (a) minimum
age of applicant; (b) past criminal record including any history of interfamilial
violence; (c) proof of a legitimate purpose for obtaining a weapon; and (d)
mental fitness. Other proposed criteria include knowledge of laws related to
small arms, proof of training on the proper use of a firearm and proof of proper
storage. Licences should be renewed regularly to prevent transfer to unautho-
rized persons. These licensing criteria are not insurmountable barriers to legit-
imate civilian possession. There is broad international consensus around the
principle that the laws and procedures governing the possession of small arms
by civilians should remain the fundamental prerogative of individual States.
While regulation of civilian possession of firearms remains a contested issue
in public debate—due in large part to the efforts of firearms manufacturers
and the United States of America-based pro-gun organizations—there is in fact
almost universal consensus on the need for reasonable minimum standards for
national legislation to license civilian possession in order to promote public
safety and protect human rights. This consensus is a factor to be considered by
human rights mechanisms in weighing the affirmative responsibilities of States
to prevent core human rights violations in cases involving private sector gun
violence.

17. Other effective measures should also be considered by human rights
bodies charged with overseeing State action to protect the right to life. These
measures are similar to United Nations guidelines adopted to give meaningful
protection to other core human rights obligations. They include:

(a) The prohibition of civilian possession of weapons designed for military use
(automatic and semi-automatic assault rifles, machine guns and light weapons);

(b) Organization and promotion of amnesties to encourage the retiring of
weapons from active use;

(c) Requirement of marking and tracing information by manufacturers. . .
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II. Tue PriNcIPLE OF SELF-DEFENCE WITH REGARD TO HUMAN RiGHTS
ViorLaTioNs CoMMITTED WITH SMALL ARMS AND LIGHT WEAPONS

19. This report discusses and recognizes the principle of self-defence in
human rights law and assesses its proper place in the establishment of human
rights principles governing small arms and light weapons. Those opposing
the State regulation of civilian possession of firearms claim that the principle
of self-defence provides legal support for a “right” to possess small arms thus
negating or substantially minimizing the duty of States to regulate possession.
The present report concludes that the principle of self-defence has an import-
ant place in international human rights law, but that it does not provide an
independent, legal supervening right to small arms possession, nor does it ame-
liorate the duty of States to use due diligence in regulating civilian possession.

A. SELF-DEFENCE AS AN EXEMPTION TO CRIMINAL RESPONSIBILITY, NOT A
HUMAN RIGHT

20. Self-defence is a widely recognized, yet legally proscribed, exception to
the universal duty to respect the right to life of others. Self-defence is a basis for
exemption from criminal responsibility that can be raised by any State agent or
non-State actor. Self-defence is sometimes designated as a “right”. There is inad-
equate legal support for such an interpretation. Self-defence is more properly
characterized as a means of protecting the right to life and, as such, a basis for
avoiding responsibility for violating the rights of another.

21. No international human right of self-defence is expressly set forth in
the primary sources of international law: treaties, customary law, or general
principles. While the right to life is recognized in virtually every major inter-
national human rights treaty, the principle of self-defence is expressly recog-
nized in only one, the Convention for the Protection of Human Rights and
Fundamental Freedoms (European Convention on Human Rights), article 2.
Self-defence, however, is not recognized as a right in the European Convention
on Human Rights. According to one commentator, “The function of this pro-
vision is simply to remove from the scope of application of article 2(1) killings
necessary to defend against unlawful violence. It does not provide a right that
must be secured by the State”.

22. Self-defence is broadly recognized in customary international law as
a defence to criminal responsibility as shown by State practice. There is not
evidence however that States have enacted self-defence as a freestanding right
under their domestic laws, nor is there evidence of opinio juris that would
compel States to recognize an independent, supervening right to self-defence
that they must enforce in the context of their domestic jurisdictions as a super-
vening right.

23. Similarly, international criminal law sets forth self-defence as a basis
for avoiding criminal responsibility, not as an independent right. The Inter-
national Criminal Tribunal for the Former Yugoslavia noted the universal ele-
ments of the principle of self-defence. The International Criminal Tribunal
for the Former Yugoslavia noted “that the ‘principle of self-defence’ enshrined
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in article 31, paragraph 1, of the Rome Statute of the International Criminal
Court ‘reflects provisions found in most national criminal codes and may be
regarded as constituting a rule of customary international law”.” As the cha-
peau of article 31 makes clear, self-defence is identified as one of the “grounds
for excluding criminal responsibility”. The legal defence defined in article 31,
paragraph (d) is for: conduct which is alleged to constitute a crime within the
jurisdiction of the Court has been caused by duress resulting from a threat of
imminent death or of continuing or imminent serious bodily harm against that
person or another person, and the person acts necessarily and reasonably to
avoid this threat, provided that the person does not intend to cause a greater
harm than the one sought to be avoided. Thus, international criminal law des-
ignates self-defence as a rule to be followed to determine criminal liability, and
not as an independent right which States are required to enforce.

24. There is support in the jurisprudence of international human rights
bodies for requiring States to recognize and evaluate a plea of self-defence as
part of the due process rights of criminal defendants. Some members of the
Human Rights Committee have even argued that article 6, paragraph 2, of the
International Covenant on Civil and Political Rights requires national courts to
consider the personal circumstances of a defendant when sentencing a person
to death, including possible claims of self-defence, based on the States Parties’
duty to protect the right to life. Under common law jurisdictions, courts must
take into account factual and personal circumstances in sentencing to the death
penalty in homicide cases. Similarly, in civil law jurisdictions: “Various aggravat-
ing or extenuating circumstances such as self-defence, necessity, distress and
mental capacity of the accused need to be considered in reaching criminal con-
viction/sentence in each case of homicide.”

25. Again, the Committee’s interpretation supports the requirement that
States recognize self-defence in a criminal law context. Under this interpreta-
tion of international human rights law, the State could be required to exoner-
ate a defendant for using firearms under extreme circumstances where it may
be necessary and proportional to an imminent threat to life. Even so, none of
these authorities enumerate an affirmative international legal obligation upon
the State that would require the State to allow a defendant access to a gun.

B. NECESSITY AND PROPORTIONALITY REQUIREMENTS FOR CLAIM OF
SELF-DEFENCE

26. International bodies and States universally define self-defence in terms
of necessity and proportionality. Whether a particular claim to self-defence is
successful is a fact-sensitive determination. When small arms and light weapons
are used for self-defence, for instance, unless the action was necessary to save a
life or lives and the use of force with small arms is proportionate to the threat
of force, self-defence will not alleviate responsibility for violating another’s right
to life.

7. [Prosecutor v. Kordi¢ & Cerkez [ICTY Trial Chamber], Case no. IT-95-14/ 2, Judgment
of Feb. 26, 2001,  451. —Ebs.]


http://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
http://www.icty.org/x/cases/kordic_cerkez/tjug/en/kor-tj010226e.pdf
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27. The use of small arms and light weapons by either State or non-State
actors automatically raises the threshold for severity of the threat which must
be shown in order to justify the use of small arms or light weapons in defence,
as required by the principle of proportionality. Because of the lethal nature of
these weapons and the jus cogens human rights obligations imposed upon all
States and individuals to respect the right to life, small arms and light weap-
ons may be used defensively only in the most extreme circumstances, expressly,
where the right to life is already threatened or unjustifiably impinged.

28. The requirements for a justifiable use of force in self-defence by State
officials are set forth in the United Nations Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials. In exceptional circumstances that
necessitate the use of force to protect life, State officials may use firearms and
claim self-defence or defence of others as a justification for their decision to use
force. However, if possible to avoid the threat without resorting to force, the
obligation to protect life includes the duty of law enforcement to utilize alter-
native non-violent and non-lethal methods of restraint and conflict resolution.

29. The severe consequences of firearm use therefore necessitate more
detailed and stricter guidelines than other means of force. Even when firearm
use does not result in death, the injuries caused by firearm shots can be par-
alyzing, painful, and may immobilize a person for a much longer period of
time than would other methods of temporary immobilization. The training
handbook for police on human rights practices and standards produced by the
Office of the High Commissioner for Human Rights says that “firearms are to
be used only in extreme circumstance”. Any use of a firearm by a law enforce-
ment official outside of the above-mentioned situational context will likely be
incompatible with human rights norms. . . .

D. SELF-DEFENCE BY STATES AGAINST THE FORCE OF OTHER STATES

38. Finally, it is important to address briefly the claim that Article 51 of
the Charter of the United Nations provides a legal right to self-defence to indi-
viduals. The ability of States to use force against another State in self-defence,
through individual State action or collective action with other States, is recog-
nized in Article 51 of the Charter. This article is applicable to the States Mem-
bers of the United Nations who act in defence of armed attacks against their
State sovereignty. Article 51 provides an exception to the general prohibition
on threat or use of force in international law, as expressed in article 2, para-
graph 4, of the Charter. International customary law also binds States who actin
self-defence against other States to conform to the three elements of necessity,
proportionality and immediacy of the threat.

39. The right of self-defence in international law is not directed toward
the preservation of lives of individuals in the targeted country; it is concerned
with the preservation of the State. Article 51 was not intended to apply to situa-
tions of self-defence for individual persons. Article 51 has never been discussed
in either the Security Council or General Assembly as applicable, in any way,
to individual persons. Antonio Cassese notes that the principle of self-defence
claimed by individuals is often wrongly confused with self-defence under public
international law, such as in Article 51. “The latter relates to conduct by States
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or State-like entities, whereas the former concerns actions by individuals against
other individuals . . .confusion [between the two] is often made.”. . .

UN Human Rights Council Prevention of Human Rights

Violations Committed with Small Arms and Light Weapons
United Nations, A/HRC/Sub.1/58/L.24, Human Rights Council
Sub-Commission on the Promotion and Protection of Human Rights
Fifty-eighth session, Agenda item 6(d), 2006

Prevention of human rights violations committed with small arms and light
weapons. . . .

Reaffirming the importance of the right to life as a fundamental princi-
ple of international human rights law, as confirmed in article 3 of the Univer-
sal Declaration of Human Rights and article 6 of the International Covenant
on Civil and Political Rights and in the jurisprudence of the Human Rights
Committee. . . .

1. Urges States to adopt laws and policies regarding the manufacture, pos-
session, transfer and use of small arms that comply with principles of interna-
tional human rights and international humanitarian law;

2. Also urges States to provide training on the use of firearms by armed
forces and law enforcement personnel consistent with basic principles of
international human rights and humanitarian law with special attention to
the promotion and protection of human rights as a primary duty of all State
officials;

3. Further urges States to take effective measures to minimize violence car-
ried out by armed private actors, including using due diligence to prevent small
arms from getting into the hands of those who are likely to misuse them;. . .

5. Welcomes the final report of the Special Rapporteur, Barbara Frey,
on the prevention of human rights violations committed with small arms and
light weapons (A/HRC/Sub.1/58/27), containing the draft principles on the
prevention of human rights violations committed with small arms (A/HRC/
Sub.1/58/27/Add.1);

6. Endorses the draft principles on the prevention of human rights viola-
tions committed with small arms and encourages their application and imple-
mentation by States, intergovernmental organizations and other relevant actors.

NOTES & QUESTIONS

1. According to the Frey Report, a state’s failure to restrict self-defense is itself
a human rights violation. The report states that a government has violated
the human right to life to the extent that a state allows the defensive use
of a firearm “unless the action was necessary to save a life or lives.” Thus,
firearms “may be used defensively only in the most extreme circumstances,
expressly, where the right to life is already threatened or unjustifiably
impinged.” In other words, not only is a government not obligated to allow
the use of deadly force to defend against rape, arson, carjacking, or armed
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robbery; any government that does generally allow citizens to use lethal
self-defense against these crimes has itself violated human rights—namely, the
criminal’s right to life.

Do you agree with the UN Human Rights Council and Professor Frey
thatitis a human rights violation for governments to allow the use of deadly
force in self-defense in such circumstances? Practically, speaking, how would
you administer a legal system based on the HRC’s standards? For example,
what criteria should be used to discern whether a rapist is simply intent on
rape and not murder?

2. Relatedly, everywhere in the United States, law enforcement officials may
use deadly force to prevent the commission of certain crimes (such as rape
or sexual assault on a child) even when the law enforcement officer has no
reason to believe that the victim might be killed or seriously injured. Do
you agree with the Human Rights Council that such uses of force violate
human rights?

3. The Human Rights Council’s “draft principles” include detailed rules for
gun control, among them that no one may possess a firearm without a
permit, and the permit should enumerate “specific purposes” for which the
gun could be used. Today, no U.S. jurisdiction is compliant with this stan-
dard. Most states do not require a permit to possess a handgun, and hardly
any require a permit for a long gun. Anyone who may lawfully own a gun
may keep it at home for self-defense, may take it to a target range, hunt with
it (for which a hunting license is usually required), or use the gun for any
other lawful purpose. In many states, a separate permit is necessary to carry
the gun in public places for self-defense, especially if the gun is concealed.

4. The Frey Report argues that nations have a right to self-defense but that
individuals do not. A different view was expressed by the nineteenth-
century French philosopher Frederic Bastiat, in his classic, The Law. He
wrote that when “law” is used to protect criminals and to render victims
defenseless, then true law has been destroyed:

The law has been used to destroy its own objective: It has been applied to
annihilating the justice that it was supposed to maintain; to limiting and
destroying rights which its real purpose was to respect. The law has placed the
collective force at the disposal of the unscrupulous who wish, without risk, to
exploit the person, liberty, and property of others. It has converted plunder
into a right, defense into a crime, in order to punish lawful defense.

Whose view is better, Frey’s or Bastiat’s? Why?

5. The Bill of Rights to the United States Constitution protects individual
rights by limiting government power. Does the Frey report envision a dif-
ferent approach? Is the difference significant? Could the Frey approach
be implemented in a manner that is consistent with the U.S. constitutional
structure, which generally does not guarantee “positive rights” (things that
the government must provide)?


http://bastiat.org/en/the_law.html
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It is a well-established rule that police and governments have no
responsibility for protecting anyone in particular from crime. DeShaney v.
Winnebago County, 489 U.S. 189 (1989) (government inaction in rescuing
child who was known to be severely abused, and was later murdered); Riss
v. New York, 240 N.E.2d 860 (N.Y. 1968) (stalker who attacked and disfig-
ured his victim; dissent notes that Miss Riss was prevented from carrying
a firearm in public by New York law). Would the Frey approach demand a
different outcome in cases like DeShaney and Riss?

6. Forsubsequent statements from the Human Rights Council/Committee that
nations have a human rights obligation to enact very strict gun control, see
Human rights and the regulation of civilian acquisition, possession and use of
firearms, UN Doc. A/HRC/RES/29/10 (July 2, 2015); Human Rights Com-
mittee, General comment No. 35, Article 9 (Liberty and security of person),
UN Doc. CCPR/C/GC/35 1 9 (Dec. 16, 2014); Human Rights Committee
Concluding observations on the fourth periodic report of the United States
of America, UN Doc. CCPR/C/USA/CO/4 1 10 (Apr. 23, 2014).

6. Arms Trade Treaty

While the 2001 Programme of Action is addressed to the illicit trade in SALW,
the Arms Trade Treaty (ATT) aims to create a system of regulations for lawful
trade. The ATT is particularly concerned with regulations to prevent the trans-
fer to arms to human rights violators.

The UN General Assembly adopted the Arms Trade Treaty on April 2,
2013. Advocates of the ATT credited President Barack Obama as being deci-
sive in adoption, since the George W. Bush administration had opposed such a
treaty. For the history of the creation of the ATT, see Ted R. Bromund, The U.N.
Arms Trade Treaty: A Process, Not an Event, 25 J. Firearms & Pub. Pol’y 30 (2014).

Among ratifying nations, the ATT entered into force on December 24,
2014, having met its standard of having been ratified by at least 50 nations. As
of 2020, 106 nations have ratified the ATT. The ATT text and extensive infor-
mation about the ATT process are available at the website of the Secretariat of
the Arms Trade Treaty.

Although the ATT was created by a UN process, the ATT is now under
the auspices of a secretariat that is independent of the UN. The Secretariat is
located in Geneva, which has long been home to various arms control entities.
Most relevant for the ATT’s work, Geneva is home to the Small Arms Survey,
the leading international gun-control think tank, hosted by Geneva’s Graduate
Institute of International and Development Studies.

U.S. Secretary of State John Kerry signed the ATT in September 2013. Pres-
ident Barack H. Obama, in his last month in office, transmitted the ATT to the
U.S. Senate for advice and consent on December 9, 2016 (Senate Treaty Doc.
114-14). The ATT was referred to the Senate Committee on Foreign Relations.
The Committee did not take up the ATT.

On April 20, 2019, President Donald J. Trump sent a message to the Senate
requesting that the Treaty be returned. This was followed up by a July 18, 2019,


https://www.law.cornell.edu/supremecourt/text/489/189
https://www.law.cornell.edu/supremecourt/text/489/189
https://www2.newpaltz.edu/~zuckerpr/cases/riss.htm
https://www2.newpaltz.edu/~zuckerpr/cases/riss.htm
http://www.smallarmsstandards.org/documents/20150629-hrc-res.pdf
http://www.smallarmsstandards.org/documents/20150629-hrc-res.pdf
https://undocs.org/CCPR/C/USA/CO/4
https://undocs.org/CCPR/C/USA/CO/4
https://thearmstradetreaty.org/hyper-images/file/ATT_English/ATT_English.pdf?templateId=137253
https://www.saf.org/wp-content/uploads/2014/01/Bromund-JFPP-251.pdf
https://www.saf.org/wp-content/uploads/2014/01/Bromund-JFPP-251.pdf
https://thearmstradetreaty.org/
https://thearmstradetreaty.org/
http://www.smallarmssurvey.org/
https://www.whitehouse.gov/briefings-statements/presidential-message-senate-united-states-withdrawal-arms-trade-treaty/
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letter from the President to the UN Secretary-General announcing that the
U.S. did not intend to become a party to the Arms Trade Treaty and had no
legal obligations stemming from the Treaty. Depositary Notification from the
UN Secretary-General, UN Doc. C.N.314.2019. Treaties-XXVIL.8 (July 19, 2019).
There is precedent for Presidents unsigning treaties, but never before for a
treaty that has been transmitted to the Senate. See President Trump “Unsigns”
Arms Trade Treaty After Requesting Its Return from the Senate, 113 Am. J. Int’l1 L. 813
(2019). Accordingly, the ATT remains in the Senate until the Senate returns the
Treaty to the President. Legislation has been introduced to return the Treaty,
but the Senate has not acted on the resolution, as of 2020. See S. Res. 204 (Rand
Paul, R-Ky.).

Under the ATT, governments must create a “national control list” of arms
and ammunition imports and exports. Governments are “encouraged” to keep
information about the “make and model” of the imports, and the “end users.”
The national control list is to be delivered to the UN. The “national control list”
is similar to a longstanding provision of U.S. law, known as the “United States
Munitions List.” Pursuant to the law, exports of various military items, includ-
ing some but not all firearms, require prior authorization from the US State
Department’s Directorate of Defense Trade Controls (DDTC), which keeps
records of authorized exports. Arms Export Control Act, 22 U.S.C. §§ 2778,
2794(7); 22 C.F.R. part 121.

The ATT preamble declares the ATT to be “mindful of” the legitimate
use of firearms for “recreational, cultural, historical, and sporting activities,
where. . .permitted or protected by law.” Defensive gun ownership is not
acknowledged in the text.

A major objective of the ATT is to stop the export of arms to persons or
governments who would use them to violate human rights. There was no dis-
pute that previous UN arms embargoes had an unbroken record of failure. Pre-
vious embargo efforts had two major problems. First, only the Security Council
has the legal authority to impose an embargo. But each of the five permanent
members of the Security Council has veto power. So, the permanent members
can and do block efforts to impose arms embargoes on allies. For example,
China would veto any embargo on Zimbabwe, and the United States would do
the same for Israel. Accordingly, ATT advocates favored creating a new entity
that would have the power to impose embargoes and would do so according to
objective standards.

Skeptics argued that new embargoes imposed by a new entity would still
have the same problems as the embargoes that the UN did manage to enact:
many countries that nominally agree to an embargo violate the embargo. For
example, Iran and China have shown that they will continue to supply arms to
terrorists or to governments that violate human rights, regardless of what prom-
ises are made at the Security Council or in a treaty. See David B. Kopel, Paul Gal-
lant & Joanne D. Eisen, The Arms Trade Treaty: Zimbabwe, the Democratic Republic of
the Congo, and the Prospects for Arms Embargoes on Human Rights Violators, 114 Penn
St. L. Rev. 891 (2010) (describing, inter alia, the South African government’s
violation of South African law in order to facilitate Chinese arms shipments to
the Mugabe dictatorship in Zimbabwe).

Thus, skeptics argued, a new international treaty would in practice only
limit arms supplying by the relatively small number of democracies that


https://www.congress.gov/bill/116th-congress/senate-resolution/204
https://www.law.cornell.edu/uscode/text/22/2778
https://www.law.cornell.edu/uscode/text/22/2794
https://www.law.cornell.edu/cfr/text/22/part-121
https://www.pennstatelawreview.org/articles/114/114%20Penn%20St.%20L.%20Rev.%20891.pdf
https://www.pennstatelawreview.org/articles/114/114%20Penn%20St.%20L.%20Rev.%20891.pdf
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generally comply with international law. To ATT advocates, partial compliance
was better than none at all, since clamping down on arms exports from Western
industrial nations was a priority for the advocates.

The ATT forbids state parties to authorize three types of arms transfers. First,
if the transfer would violate a UN Security Council arms embargo. ATT art. 6.1.
Second, if the transfer would violate “relevant international obligations under
international agreements to which it is a Party.” Id. 6.2. This second category
could encompass arms-specific treaties (e.g., country A signs a treaty with country
B, by which each country agrees to stop supplying arms to rebels in the other
country). Or the prohibition could be read very broadly. For example, adopting
the view of the UN Human Rights Commission (Section A.5, supra), it could be
argued that any arms sale intended for US law enforcement or citizens violates
the International Covenant on Civil and Political Rights; the Covenant protects
the right to life, and any government that allows police or citizens to use lethal
force against nonlethal felons (e.g., rapists) is violating the right to life.

Third, the ATT forbids arms sales if the authorizing government “has
knowledge at the time of authorization that the arms or items would be used
in the commission of genocide, crimes against humanity, grave breaches of the
Geneva Conventions of 1949, attacks directed against civilian objects or civilians
protected as such, or other war crimes as defined by international agreements
to which itis a Party.” ATT art. 6.3.

While all of Europe has ratified the Arms Trade Treaty, several major
exporters have announced they will not join the ATT: India, Pakistan, Iran,
the People’s Republic of China, and Russia. See AT'T Secretariat, Status of ATT
Participation. As for ratifying nations, the arms trade seems to have continued
unabated. For example, the leading African advocate for the ATT was Kenya.
Nevertheless, Kenya is used as a transit route for the delivery of weapons to
South Sudan, whose government perpetrates many violations of human rights.
ATT Monitor, Arms Transfers to South Sudan (Aug. 25, 2015).

In 2019, the United Kingdom’s Court of Appeal overruled the High Court
and held that the British government must reconsider its arms sales to Saudi
Arabia because the British government, when authorizing the sales, had not
considered Saudi Arabia’s previous uses of small arms and light weapons to
violate human rights. The Queen (on the application of Campaign Against the Arms
Trade) v. Secretary of State for International Trade, [2019] EWCA 1020. The sales
to the Saudis were for Saudi use in the war in Yemen, where Houthi rebels are
using arms supplied by Iran.

Pursuant to the ATT, Conferences of State Parties have met to work on
implementation. Details of the conferences are available at the UN Office of
Disarmament Affairs, and from the ATT Secretariat. US delegations participate
in the conferences, albeit as non-voting signatories, since the US has not rati-
fied the ATT.

The first Conference of States Parties (CSP) to the Arms Trade Treaty
(ATT) was held in Cancun, Mexico, in August 2015. The CSP adopted a mod-
ified version of the UN’s assessment scale for how much each nation should
contribute to funding the UN’s ATT operations. In general, many countries pay
close to nothing, while a few countries (e.g., Japan, the United Kingdom) pay
most of the expenses.


https://thearmstradetreaty.org/
https://thearmstradetreaty.org/
https://attmonitor.org/en/arms-transfers-to-south-sudan/
https://www.judiciary.uk/wp-content/uploads/2019/06/CAAT-v-Secretary-of-State-and-Others-Open-12-June-2019.pdf
https://www.judiciary.uk/wp-content/uploads/2019/06/CAAT-v-Secretary-of-State-and-Others-Open-12-June-2019.pdf
http://www.un.org/disarmament/ATT
http://www.un.org/disarmament/ATT
https://thearmstradetreaty.org/
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An ATT Secretariat was established with a mission of “collating best prac-
tices on the implementation and operation of the Treaty,” and “identifying les-
sons learnt and need for adjustments in implementation.”

The second Conference of States Parties (CSP) took place in Geneva in
August 2016. The CSP adopted the Voluntary Trust Fund (VTF) to assist request-
ing States Parties with international funding to implement the ATT. As of 2018,
the VTF, which is primarily funded by the European Union, had supported over
two dozen projects in various countries. Saferworld, Arms Trade Treaty report card
for 2018: must try harder (Oct. 31, 2018). The majority of funding requests are
for workshops and conferences. ATT Secretariat, Voluntary Trust Fund (VTF)
(follow links for short descriptions of various projects).

Most nations that have ratified the ATT are not complying with the ATT’s
reporting requirements on arms exports. The CSP called on States Parties to
meet their reporting duties. The third Conference of States Parties to the Arms
Trade Treaty was held in Geneva in September 2017. The Conference discussed
the links and synergies between the ATT and the UN’s 2030 Agenda for Sus-
tainable Development—in particular Goal 16, the promotion of peaceful and
inclusive societies.

Like the second conference, the third conference expressed deep con-
cern about widespread noncompliance with the ATT’s transparency and
reporting obligations and also the widespread nonpayment by states of their
ATT financial obligations. A fourth conference was held in Tokyo in August
2018.

All ATT parties must submit an initial report, which includes information
about their arms exports. There are 99 States Parties to the ATT, and only 47
have submitted an initial report and a current annual report. Reports are sup-
posed to include arms imports; yet of the exports reported in the 2016 annual
reports, fewer than 10 percent were matched even partially by a correspond-
ing import report (1,923 transfers; 172 mirrored in part; of those 31 mirrored
exactly). See ATT Monitor, The 2018 Report (Aug. 19, 2018); Ted Bromund,
The Failure of Conventional Arms Reporting Under the Arms Trade Treaty, Heritage
Found. (Aug. 24, 2017).

As for payments, an ATT Secretariat report in February 2019 indicated that
67 nations were partially or fully deficient in their dues over the previous four
years, whereas 25 nations had paid their obligations. Of $3.8 million dollars in
assessed dues, over a million dollars had not been paid. About half the reve-
nue came from seven nations with cumulatively over $100,000 in contributions
over the period: Japan ($279,000), the United States ($263,000), Germany, the
United Kingdom, France, Italy, and China (a non-signatory, but still paying dues
and participating in conferences). ATT Secretariat, Status of Contributions to
ATT Budges as at 08 February 2019.

In practice, the ATT functions as somewhat-relevant law only in Europe,
supplemented by rhetorical support elsewhere, particularly from small island
nations. Ted Bromund, Beware: the United Nations Is Taking Aim at Ammo, Her-
itage Found. (Feb. 1, 2018). In terms of reducing arms sales to human rights
violators, effects have thus far been minimal or nil.

Under the ATT’s terms, the ATT will open for amendments in late
2020.


https://www.saferworld.org.uk/resources/news-and-analysis/post/802-arms-trade-treaty-report-card-for-2018-must-try-harder
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https://thearmstradetreaty.org/voluntary.html?tab=tab2
https://www.heritage.org/trade/commentary/the-failure-conventional-arms-reporting-under-the-arms-trade-treaty
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NOTES & QUESTIONS

1. What measures would you recommend be taken to fix the ATT’s problems
of nonreporting and nonpayment of dues?

2. Israel. Among the NGOs that supported the ATT, a top objective was an
arms embargo against Israel. Control Arms, Arms Without Borders 12, 25
(2006) (criticizing US arms sales to Israel). In your view, is Israel an espe-
cially notorious violator of human rights, that should be prohibited from
acquiring arms?

3. Additional United Nations programs. There are 20 UN bodies involved in
small arms control. They are coordinated by the UN’s Coordinating Action
on Small Arms (CASA). They include the Office for Disarmament Affairs
(ODA), United Nations Institute for Disarmament Research (UNIDIR) (a
think tank), United Nations Development Programme (UNDP), United
Nations Children’s Fund (UNICEF), Office on Drugs and Crime (ODC),
Office of the United Nations High Commissioner for Human Rights
(OHCHR), Counter-Terrorism Committee Executive Directorate (CTED),
Department of Economic and Social Affairs (DESA), Department of Polit-
ical Affairs (DPA), Department of Public Information (DPI), Department
of Peacekeeping Operations (DPKO), International Civil Aviation Orga-
nization (ICAO), Office for the Coordination of Humanitarian Affairs
(OCHA), Office of the Special Adviser on Africa (OSAA), Office of the
Special Adviser on the Prevention of Genocide (OSAPG), Office of the
Special Representative of the Secretary-General for Children and Armed
Conflict (OSRSG/CAAC), Office of the Special Representative of the
Secretary-General on Violence Against Children (OSRSG/VAC), United
Nations Human Settlements Programme (UN-HABITAT), United Nations
High Commissioner for Refugees (UNHCR), United Nations Mine Action
Service (UNMAS), United Nations Entity for Gender Equality and the
Empowerment of Women (UN Women), United Nations Environmental
Programme (UNEP), and the World Health Organization (WHO).

4. The Arms Trade Treaty is about the “arms trade.” According to the text,
“the activities of the international trade comprise export, import, transit,
trans-shipment and brokering, hereafter referred to as ‘transfer’.” ATT, art.
2.2. Relying on the potential breadth of the word “transfer,” Mexico argues
that the ATT should cover domestic trade, not just foreign trade. Is a US
hunter who takes a rifle to Canada for a hunting trip and later brings it
home engaging in international trade by virtue of his transit? How about a
gun dealer who sells a firearm that is later, without the dealer’s knowledge,
smuggled to Mexico? Is there any meaningful distinction between domestic
and international trade?

5. Is it wrong to export arms to governments that violate human rights (e.g.,
South Korea in the 1950s, Iraq today) if the arms will be used to resist or
deter even worse violators of human rights (e.g., North Korea, ISIS)? What


https://www.oxfam.org/sites/www.oxfam.org/files/Arms%20Without%20Borders.pdf
http://www.poa-iss.org/CASA/CASA.aspx
http://www.poa-iss.org/CASA/CASA.aspx
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would be the human rights situation in Yemen if Iranian-backed forces
defeated the Saudi-backed government and took over?

6. Imperial relations. The international gun control movement is heavily
funded by European governments and Japan. According to one author,
internationally-led

small arms control serves to reproduce imperial relations in a number of
ways. It is characterized by four key analytical themes—the blurring of the
distinction between state, non-state and civilian actors; the increasingly fuzzy
line between conflict and crime; the pacific nature of development; and the
desirability of a Weberian monopoly on violence—that are derived from an
idealized reading of the European historical experience and applied to the
contemporary South. This conceptual Eurocentrism is furthered by the exclu-
sion of wider questions of the world military order and militarism through a
geographical and technological selectivity and the absence of a single analyti-
cal frame, as well as North—South hierarchies in the institutional formation of
policymaking. Overall, small arms control serves to reproduce the South as a
site of benevolent Northern intervention. . .

Anna Stavrianakis, Small arms control and the reproduction of imperial relations,
32 Contemp. Security Pol'y 193 (2011). Is the above critique fair? Hypothe-
sizing that the critique is accurate, does it necessarily mean that promoting
the European agenda on the global South is a bad idea?

7. Further resources: Conflict Armament Research (CAR) attempts to track the
movement of illegal weapons in conflict zones. The leading advocate of inter-
national gun control is Control Arms, which has assimilated all other voices,
sometimes willingly. For the ATT, Control Arms has created an ATT Monitor.

In the international gun policy control space, “pro-gun” NGOs are
minor compared to “anti-gun” organizations. Among supporters of arms
and self-defense rights, the most notable is Heritage Foundation scholar
Ted R. Bromund, who writes frequently on the various international gun
control programs, including details of conferences. His materials are avail-
able via his biography page at the Heritage Foundation, or by selecting an
appropriate keyword on his personal website.

The Foreign Gun Control page on Professor Kopel’s website includes
links to numerous articles on international gun control and studies of par-
ticular nations.

7. International Small Arms Control Standards

The Programme of Action and the Arms Trade Treaty generated considerable
media attention and political concern in the United States. Yet perhaps the
most important UN gun control instrument is a document that is obscure to
everyone except specialists: the International Small Arms Control Standards
(ISACS). These are UN-created model standards for domestic gun control.


https://doi.org/10.1080/13523260.2011.556861
http://www.conflictarm.com/
https://controlarms.org
https://attmonitor.org/en
https://www.heritage.org/staff/theodore-r-bromund
http://trbatlarge.blogspot.com/
http://davekopel.org/2A/Foreign-gun-control.htm
http://www.smallarmsstandards.org/isacs/
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Although formally voluntary, the UN describes them as the proper methods to
implement the ATT and PoA.

The UN’s numerous agencies involved in gun control adhere to ISACS.
Indeed, ISACS are the glue that gun controllers are using to hold the ATT and
the PoA together. While the PoA and ATT have a great deal of intentionally
ambiguous language that can be interpreted in favor of domestic gun control,
the PoA and ATT disappointed advocates who wanted clear and specific stan-
dards for domestic control. ISACS fill the gap, with a model for strict national
gun control. ISACS have been adopted in most of Europe, as the foundation
for the EU’s European Firearms Directive (infra Section E.5). It will likely shape
gun control around the world for years to come.

ISACS establish a floor, not a ceiling for gun control. So, for example,
Luxembourg’s prohibition on all citizen firearms ownership is compliant with
ISACS. One ISACS standard covers “National regulation of civilian access to
small arms and light weapons.” ISACS 03.30 (June 11, 2015). According to
the standard: Citizens may not own firearms without a national license. Illegal
aliens must be prohibited from possessing small arms. No one under 18 may be
issued a license, although younger people may be allowed to use arms under
supervision. Firearms not in use must be locked in a safe that can withstand a
15-minute attack using common household tools, and ammunition must be
stored separately. Licenses should be conditioned on passing a safety knowl-
edge test or an equivalent demonstration of knowledge.

In addition to the above, which apply to all firearms, ISACS provide a grad-
uated system of controls for four broad categories of arms. The lowest regula-
tion, Category 4, is for shotguns with a capacity of three or fewer rounds, and
for manual action rimfire rifles. Licenses for Category 4 may be issued after
recommendations from local community leaders or other responsible persons
who know the applicant, plus consultation with local law enforcement.

Next, in Category 3, are semiautomatic rimfire rifles, manual action (bolt,
lever, pump) centerfire rifles, and shotguns. Besides being stored in a safe, Cat-
egory 3 arms should have enhanced security—for example, not only stored in
a safe, but also be cable-locked with a cable that withstands a 15-minute attack
with common household tools. (This is a very difficult standard, since a large
bolt-cutter can slice almost any cable lock in a few seconds). Ammunition pur-
chases for Category 3 arms should be prohibited except for persons who have
a license for the relevant arms. There should be numerical limits on how many
such arms a person may possess. License applicants should be required to take
a safety class, and not merely to provide proof of safety knowledge (as is allowed
for Category 4). The minimum age for a license should be 21.

Category 2 is for all handguns of .45 caliber or less, semiautomatic center-
fire rifles, and short-barreled rifles. All such firearms should be registered. Col-
lecting ballistic information for all such firearms is preferred. (Some argue that
collecting ballistic images of lawful firearms creates an overwhelming problem
of false partial matches in the law enforcement ballistic databases of crime guns.
See Sterling Burnett & David B. Kopel, Ballistic Imaging: Not Ready for Prime
Time, National Center for Policy Analysis (2003).)

Finally, Category 1 is arms that must be prohibited. These are automatics,
“high capacity magazines” (not defined), short-barreled shotguns, and hand-
guns over .45 caliber.


http://www.ncpathinktank.org/pub/bg160
http://www.ncpathinktank.org/pub/bg160
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NOTES & QUESTIONS

1. Would the ISACS gun control system be a good model for your state? For
federal law? Would any elements violate the Second Amendment?

2. Are any provisions of ISACS too weak?

B. Regional Conventions

With enthusiastic support from the United Nations, many parts of the world
have created regional gun control conventions. Separately, there are also
regional conventions on human rights. This section begins with the African
Charter on Human and People’s Rights. Then we examine the Nairobi Proto-
col, an East African gun control treaty.

The European Convention on Human Rights has been an especially influ-
ential human rights document. After examining the Convention, we then survey
pan-European gun controls that have been created by the European Union.

The Western Hemisphere is covered by the Inter-American Convention
Against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition,
Explosives, and Other Related Materials. The Convention is commonly known
by its Spanish acronym, CIFTA.

1. African Charter on Human and Peoples’ Rights

1. All peoples...have the unquestionable and inalienable right to
self-determination. . . .

2. Colonized or oppressed peoples shall have the right to free themselves
from the bonds of domination by resorting to any means recognized by
the international community.

3. All peoples shall have the right to the assistance of the States Parties to
the present Charter in their liberation struggle against foreign domi-
nation, be it political, economic or cultural.

African Charter on Human and Peoples’ Rights (entered into force 1986), art.
20, f.

NOTES & QUESTIONS

1. If all peoples have the right of self-determination, then are authoritarian
African governments, such as those in Cameroon, Chad, and Rwanda, nec-
essarily illegitimate?


https://www.achpr.org/legalinstruments/detail?id=49
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2. Does the African Charter require some sort of international permission
to revolt when it says that oppressed peoples have a right to resort only
to “means recognized by the international community”? Is the Universal
Declaration of Human Rights’ (supra Section A.1) recognition of the right
of resistance sufficient? What about the recognition of legitimate violent
resistance in the UN Resolution on the Definition of Aggression (Section
A.2)? If these are not sufficient, is some specific authorization required? If
so, from whom? The UN Security Council? The African Union?

3. If you were an African head of government, and were conscientious about
your responsibilities under paragraph 3, how would you go about assisting
other peoples in liberation from foreign domination? Would you address
what some consider to be the problem of neocolonial domination of some
African states by Western powers or by China?

4. Scholar and human rights attorney Fatsah Ouguerouz connects article 20
to the long-standing African tradition of armed resistance to oppression.
He argues that the article 20 right applies to all forms of extreme oppres-
sion, not just oppression by colonial or racist regimes. In his view, any gov-
ernment that rules by force rather than consent is necessarily violating the
right of self-determination. He suggests that oppressed peoples resort to
armed revolt only when a national government has been condemned for
oppression by the African Union and persists in its misconduct. Prefera-
bly, governments would abide by the spirit of article 20 by respecting self-
determination, including for minority groups. Fatsah Ouguerouz, The
African Charter on Human and People’s Rights 227-69 (2003).

5. A similar provision is contained in the Arab Charter of Human Rights: “All
peoples have the right to resist foreign occupation.” Arab Charter of Human
Rights, art. 2(4). More broadly, Islamic law recognizes a fundamental right
of self-defense against persecution and oppression. Abdul Ghafur Hamid
& Khin Maung Sein, Islamic International Law and the Right of Self-Defense of
States, 2 J. East Asia & Int’l L. 67, 90-92 (2009). Should the above be con-
strued to recognize the right of the people of Syria, Lebanon, and Israel
(where Arabs are about 20 percent of the citizenry) to resist Iran’s military
operations against their nations?

2. Nairobi Protocol

The Nairobi Protocol is a gun control agreement among East African govern-
ments. Pursuant to the 2001 UN Programme of Action (supra Section A.3),
the UN facilitated the Nairobi Protocol, as well as similar regional agreements
in Southern Africa (Southern African Development Community, SADC) and
in West Africa (Economic Community of West African States, ECOWAS). The
terms of the three African protocols are generally similar.


http://journal.yiil.org/home/pdf/publications/2009_2_1_pdf/jeail_v2n1_03.pdf
http://journal.yiil.org/home/pdf/publications/2009_2_1_pdf/jeail_v2n1_03.pdf
http://www.poa-iss.org/RegionalOrganizations/RECSA/Nairobi%20Protocol.pdf
http://www.poa-iss.org/RegionalOrganizations/SADC/Instruments/SADC%20Protocol.pdf
http://www.poa-iss.org/RegionalOrganizations/ECOWAS/ECOWAS%20Convention%202006.pdf
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Reduction of Small Arms and Light Weapons in the Great Lakes

The Nairobi Protocol for the Prevention, Control and
Region and the Horn of Africa

PREAMBLE

We, the Ministers of Foreign Affairs and other plenipotentiaries of Repub-
lic of Burundi, Democratic Republic of Congo, Republic of Djibouti, Federal
Democratic Republic of Ethiopia, State of Eritrea, Republic of Kenya, Republic
of Rwanda, Republic of Seychelles, Republic of the Sudan, United Republic of
Tanzania, Republic of Uganda (Hereafter referred to as the States Parties);. . .

ARTICLE 3

Legislative Measures

(a) Each State Party shall adopt such legislative and other measures
as may be necessary to establish as criminal offences under its national
law the following conduct, when committed intentionally:

(i) Illicit trafficking in small arms and light weapons.

(ii) Illicit manufacturing of small arms and light weapons.

(iii) Ilicit possession and misuse of small arms and light weapons.

(iv) Falsifying or illicitly obliterating, removing or altering
the markings on small arms and light weapons as required by this
Protocol.

(b) States Parties that have not yet done so shall adopt the necessary
legislative or other measures to sanction criminally, civilly or adminis-
tratively under their national law the violation of arms embargoes man-
dated by the Security Council of the United Nations and/or regional
organisations.

(c) States Parties undertake to incorporate in their national laws:

(i) the prohibition of unrestricted civilian possession of small
arms;

(ii) the total prohibition of the civilian possession and use of all
light weapons and automatic and semi-automatic rifles and machine
guns;

(iii) the regulation and centralised registration of all civil-
ian-owned small arms in their territories (without prejudice to Article
3¢ (ii));

(iv) measures ensuring that proper controls be exercised over the
manufacturing of small arms and light weapons;

(v) provisions promoting legal uniformity and minimum stan-
dards regarding the manufacture, control, possession, import,
export, re-export, transit, transport and transfer of small arms and
light weapons;

(vi) provisions ensuring the standardised marking and identifica-
tion of small arms and light weapons;
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(vii) provisions that adequately provide for the seizure, confisca-
tion, and forfeiture to the State of all small arms and light weapons
manufactured or conveyed in transit without or in contravention of
licenses, permits, or written authority;

(viii) provisions for effective control of small arms and light weap-
ons including the storage and usage thereof, competency testing of
prospective small arms owners and restriction on owners’ rights to
relinquish control, use, and possession of small arms;

(ix) the monitoring and auditing of licenses held in a person’s
possession, and the restriction on the number of small arms that may
be owned,;

(x) provisions prohibiting the pawning and pledging of small
arms and light weapons;

(xi) provisions prohibiting the misrepresentation or withholding
of any information given with a view to obtain any license or permit;

(xii) provisions regulating brokering in the individual State Par-
ties; and

(xiii) provisions promoting legal uniformity in the sphere of
sentencing. . . .

ARTICLE b

Control of Civilian Possession of Small Arms and Light Weapons

(a) States Parties undertake to consider a co-ordinated review of

national procedures and criteria for issuing and withdrawing of small
arms and light weapons licenses, and establishing and maintaining
national databases of licensed small arms and light weapons, small arms
and light weapons owners, and commercial small arms and light weap-
ons traders within their territories.

(b) State Parties undertake to:

(i) introduce harmonised, heavy minimum sentences for small
arms and light weapons crimes and the carrying of unlicensed small
arms and light weapons;

(i1) register and ensure strict accountability and effective con-
trol of all small arms and light weapons owned by private security
companies;

(iii) prohibit the civilian possession of semi-automatic and auto-
matic rifles and machine guns and all light weapons. . . .

ARTICLE 17

Corruption

States Parties shall institute appropriate and effective measures for

cooperation between law enforcement agencies to curb corruption asso-
ciated with the illicit manufacturing of, trafficking in, illicit possession and
use of small arms and light weapons. . . .



11 B. Regional Conventions 107 11

NOTES & QUESTIONS

1. Signatories to the Nairobi Protocol agree to comply with UN arms embar-
goes. As UN members, the signatory states were already supposed to comply
with embargoes. Countries that are known to have violated the UN arms
embargo on the eastern Democratic Republic of the Congo are Albania,
Burundi, China, the Democratic Republic of the Congo, Rwanda, South
Africa, Sudan, Uganda, and Zimbabwe, five of which are signers of the Nai-
robi Protocol. David B. Kopel, Paul Gallant & Joanne D. Eisen, The Arms
Trade Treaty: Zimbabwe, the Democratic Republic of the Congo, and the Prospects for
Arms Embargoes on Human Rights Violators, 114 Penn St. L. Rev. 891 (2010).
Two of the other violators, Zimbabwe and South Africa, promised in a dif-
ferent regional treaty to obey UN arms embargoes. Protocol on the Con-
trol of Firearms, Ammunition and Other Related Materials in the Southern
African Development Community (SADC) Region, art. 5 § 2. Can anything
be done to make arms embargoes effective when governments that promise
to obey them do not?

2. The Nairobi Protocol mandates registration of all firearms. Is it a good idea
that each of the governments that joined the Protocol knows where all guns
within its borders are at all times? Which, if any, of the Nairobi Protocol gov-
ernments have the administrative capacity to maintain an accurate registry?

3. The Protocol also mandates a ban on semi-automatic rifles. What effects
would such a ban have, if successfully implemented? Are there issues in East
Africa that make a ban on semi-automatic rifles more or less desirable than
would be the case elsewhere?

4. Under the Nairobi Protocol, all automatic rifles must be banned. In the
United States, there are only about 100,000 automatics in citizen hands, out
of a total U.S. gun supply of over 360 million guns. See Ch. 1.B. In Africa,
though, automatics are a much larger fraction of the available gun supply.
The typical gun that an African villager might purchase on the black market
would be an AK-47 (or its descendants, such as the AK-74 or the AKM, or
the dozens of variants manufactured in many other nations). The AK-47 can
fire automatically or semi-automatically; a selector switch controls the mode
of fire. The gun is very simple, with many fewer parts than its US counter-
parts, the M-16 and M-4 rifles. The parts of the AK-47 do not fit together as
tightly as do the parts of the M-16, or most other Western guns. As a result,
the AK-47 is not as accurate, especially at longer distances; but the AK-47 is
renowned for its durability and imperviousness to harsh conditions, such
as sandstorms. See generally Marco Vorobiev, AK-47: Survival and Evolution
of the World’s Most Prolific Gun (2018); Edward Clinton Ezell, The AK47
Story: Evolution of the Kalashnikov Weapons (1986). Semi-automatic-only
variants of the AK are commonly owned in the U.S. But true, fully-automatic,
AK-type rifles are by far the most common firearms in the Third World, with
tens of millions in circulation.

Do these facts affect your assessment of the Nairobi Protocol’s prohibi-
tion against any civilian possession of automatic rifles? In what way?


http://www.poa-iss.org/RegionalOrganizations/SADC/Instruments/SADC%20Protocol.pdf
http://www.poa-iss.org/RegionalOrganizations/SADC/Instruments/SADC%20Protocol.pdf
http://www.poa-iss.org/RegionalOrganizations/SADC/Instruments/SADC%20Protocol.pdf
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5. According to the Protocol, there must be “heavy minimum sentences” for
“the carrying of unlicensed small arms.” Is this a good policy?

6. David B. Kopel, Paul Gallant & Joanne D. Eisen, Human Rights and Gun Con-
Jiscation, 26 Quinnipiac L. Rev. 385 (2008), examines human rights abuses
in gun confiscation programs in Kenya and Uganda, and in South Africa’s
quasi-confiscatory licensing law. (Kenya is discussed further in Section E.2,
infra; Kenya and South Africa are both the subjects of case studies in online
Chapter 14.C.) Given that before the Nairobi Protocol there were human
rights abuses in gun control enforcement (e.g., burning villages down to
collect guns), would the Protocol affect the prevalence of abuse?

7. The US constitutional right to keep and bear arms, like much of the rest of
the Constitution, is partly based on fear or distrust of government power,
especially when that power is concentrated and unchecked. Prior to his
presidency, Ronald Reagan summarized the concern, based on past and
present experience:

Lord Acton said power corrupts. Surely then, if this is true, the more
power we give the government the more corrupt it will become. And if we
give it the power to confiscate our arms we also give up the ultimate means to
combat that corrupt power. In doing so we can only assure that we will eventu-
ally be totally subject to it. When dictators come to power, the first thing they
do is take away the people’s weapons. It makes it so much easier for the secret
police to operate, it makes it so much easier to force the will of the ruler upon
the ruled.

Now I believe our nation’s leaders are good and well-meaning people. I
do not believe that they have any desire to impose a dictatorship upon us. But
this does not mean that such will always be the case. A nation rent internally,
as ours has been in recent years, is always ripe for a “man on a white horse.”
A deterrent to that man, or to any man seeking unlawful power, is the knowl-
edge that those who oppose him are not helpless.

The gun has been called the great equalizer, meaning that a small
person with a gun is equal to a large person, but it is a great equalizer in
another way, too. It insures that the people are the equal of their government
whenever that government forgets that it is servant and not master of the gov-
erned. When the British forgot that they got a revolution. And, as a result, we
Americans got a Constitution; a Constitution that, as those who wrote it were
determined, would keep men free. If we give up part of that Constitution we
give up part of our freedom and increase the chance that we will lose it all.

I am not ready to take that risk. I believe that the right of the citizen to
keep and bear arms must not be infringed if liberty in America is to survive.

Ronald Reagan, Ronald Reagan on Gun Control, Guns & Ammo, Sept. 1975.
Do Reagan’s views, and the ideology underlying the Second Amendment,
have any relevance to Africa? Would Africa be better off or worse off with
widespread gun ownership by ordinary citizens? Does it depend on the coun-
try? Do you think there are certain traditions or values that make the right
to arms more workable in the United States than it would be in other coun-
tries? Does it make a difference whether particular African governments


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1022089
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1022089
https://web.archive.org/web/20031030123844/http:/www.gunsandammomag.com/classics/reagan_1007/
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10.

3.

are more or less trustworthy than the U.S. government? Are Africans more
capable, less capable, or equally as capable as Americans of responsible fire-
arm ownership? Is a robust right to arms workable in African countries that,
after long periods of colonial rule, have mostly been run by dictatorships?

Given Africa’s history, is an individual right to arms, for the purpose
of resisting tyranny, more or less important than in the United States or
Europe? How does a nation’s or region’s political stability influence your
answer? What are the pros and cons of such a right in Africa versus in the
United States?

Is discussion of an individual right to arms even relevant to the concerns
addressed by the Nairobi Protocol? Many of the guns at issue seem to be
related to conflicts between governments, political factions, or warlords.
Would an individual right to arms make things better or worse in this con-
text? Is the better approach a de jure ban on all private guns (with recog-
nition that some guns would be available on the black market to persons
willing to break the law)? Who would enforce such a ban?

Law enforcement corruption. The Nairobi Protocol depends on law enforce-
ment officers to enforce its provisions. However, law enforcement officials
in Africa have long been recognized as corrupt, exploiting citizens and
failing to uphold their respective laws. A 2014 survey of 28 sub-Saharan
nations from Transparency International revealed that 22% of respondents
admitted paying a bribe in the past year. See Transparency International,
Corruption in Africa: 75 million people pay bribes (Nov. 30, 2015). For a close
look at police corruption, see Pauline M. Wambua, Police corruption in Africa
undermines trust, but support for law enforcement remains strong, Afrobarometer
Dispatch (Nov. 2, 2015). With regard to firearms, there have been well-
documented cases of African law enforcement personnel “losing” their
weapons. For example, according to a parliamentary committee, South
African police lost over 20,000 firearms between 2004 and 2011. See BBC
News, South African police lost 20,000 guns (Mar. 9, 2011).

Nairobi Protocol Article 17 requires states to institute effective mea-
sures to prevent corruption that allows for illicit trade in small arms. Can
regional firearms treaties be successfully implemented if the parties to the
treaty are unequal in their ability or willingness to properly implement it?
Why or why not? In the case of Africa, how does the corruption of local law
enforcement affect the implementation of the Nairobi Protocol?

Further reading: Small Arms Survey, Publications on Africa and Middle
East.

European Convention on Human Rights (ECHR)

In 1953, the Convention for the Protection of Human Rights and Fundamental
Freedoms entered into force. It is commonly known as European Convention


https://www.transparency.org/news/feature/corruption_in_africa_75_million_people_pay_bribes
http://afrobarometer.org/sites/default/files/publications/Dispatches/ab_r6_dispatchno56_police_corruption_in_africa.pdf
http://afrobarometer.org/sites/default/files/publications/Dispatches/ab_r6_dispatchno56_police_corruption_in_africa.pdf
https://www.bbc.com/news/world-africa-12689342
http://www.smallarmssurvey.org/publications/by-region/africa-and-the-middle-east.html
http://www.smallarmssurvey.org/publications/by-region/africa-and-the-middle-east.html
https://www.echr.coe.int/Documents/Convention_ENG.pdf
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on Human Rights (ECHR). Enforcement is led by the Council of Europe and
by the European Court of Human Rights, which is based in Strasbourg, France.

Art. 2(1). Everyone’s right to life shall be protected by law. No one shall
be deprived of his life intentionally save in the execution of a sentence of a
court following his conviction of a crime for which this penalty is provided
by law.

Art. 2(2). Deprivation of life shall not be regarded as inflicted in contra-
vention of this article when it results from the use of force which is no more
than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent escape of a person
lawfully detained;

(c) in action lawfully taken for the purpose of quelling a riot or
insurrection.

Art. 3. No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.

Art 5(1): Everyone has the right to liberty and security of person.

European Convention on Human Rights, Nov. 4, 1950, 213 U.N.T.S. 222.

NOTES & QUESTIONS

1. According to the ECHR, under what circumstances is use of lethal force in
self-defense permissible?

2. If a government prohibited self-defense against deadly attack, would it be
violating the right to life in Article 1 of the ECHR?

3. Inareportadopted by the UN Subcommission on Human Rights, UN Spe-
cial Rapporteur Barbara Frey wrote that under the ECHR, “[s]elf-defence
is more properly characterized as a means of protecting the right to life
and, as such, a basis for avoiding responsibility for violating the rights of
another.” Supra Section A.3. Based on the text of the ECHR, has a person
who kills in self-defense (or while lawfully quelling a riot or insurrection)
violated the rights of another person?

4. Several national constitutions, mainly former British colonies, include
language similar to article 2, regarding defense against unlawful violence.
These are covered in online Chapter 14.A.2.

5. Examining self-defense law, one scholar observes that it does not require
exact proportionality. Diego M. Luz6én Pena, Aspectos Esenciales de la
Legitima Defensa 561 (Julio César Faria ed., Buenos Aires 2d ed. 2006)
(1978). This is the same point made by one of the founders of interna-
tional law, Samuel von Pufendorf (infra Section C.4). For example, an


https://www.echr.coe.int/Documents/Convention_ENG.pdf
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attack with a knife may be repelled with a gun. However, extreme dis-
proportion in response to a minimal aggression is forbidden. /d. For
example, if a rude person on a subway intentionally pushes people out
of the way, the victims may not use deadly force against the aggressor.
Professor Luzon Pena argues that the European Convention on Human
Rights implicitly contains a proportionality rule of government violence:
the government may not use deadly force to protect state property (bienes
patrimoniales—public property, such as parks, monuments, or government
buildings). Id. at 562. Based on the text of the ECHR, is the inference
plausible? Necessary?

6. Several other international human rights conventions guarantee a right to
life, a right to personal security, or a right to property.

American Convention on Human Rights (1969):

e art. 5(1): “Every person has the right to have his physical, mental, and
moral integrity respected.”

e art. 7(1): “Every person has the right to personal liberty and security.”

e art. 21(1): “Everyone has the right to the use and enjoyment of his
property. The law may subordinate such use and enjoyment to the
interest of society.”

Universal Declaration on Human Rights (1948):

e art. 3: “Everyone has the right to life, liberty and security of person.”

e art. 17(1): “Everyone has the right to own property alone as well as in
association with others.”

e art. 17(2): “No one shall be arbitrarily deprived of his property.”

International Covenant on Civil and Political Rights (1976):

e art. 7: “No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.”
e art. 9(1): “Everyone has the right to liberty and security of person.”

Would any of these conventions be violated if a government outlawed forc-
ible self-defense against murderers, rapists, torturers, robbers, or other vio-
lent criminals?

4. FEuropean Firearms Directives

European political integration began in 1951 when six nations created the
European Coal and Steel Community (ECSC). In 1957, the European Eco-
nomic Community (EEC, usually known as the “Common Market”) was estab-
lished. The name changed to European Community (EC) in 1993, the year the
European Union was created. In 2009, the EC was dissolved into the EU.


https://oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm
https://www.un.org/en/universal-declaration-human-rights/index.html
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
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The 1985 Schengen Agreement aimed to gradually introduce a system allow-
ing persons to travel between European nations with little or no checks at the
borders. So today, you can drive from Madrid to Paris without having to undergo
a border check when you enter France. In 1999, the Schengen system was incor-
porated into the European Union. Today, the Schengen Area comprises 22 EU
nations, except for the U.K. and Ireland, which exercised their legal right to opt
out. Three non EU nations—Iceland, Norway, and Switzerland—chose to join
the Schengen Area. In 2016, some nations reintroduced border controls because
of the migrant crisis, and in 2020 all did because of the SARS-Cov-2 pandemic.

The Schengen participants were concerned that the abolition of border
checks for intra-European travel would allow citizens of nations with restric-
tive firearms laws to obtain arms when visiting nations with less restrictive
laws. Accordingly, the Council of European Communities adopted Directive
91/477/EEC in 1991. This was supplemented by the EU’s Directive 2008/51/
EC in 2008. In European law, a directive is not self-executing. Instead, it orders
European nations to adopt laws that meet certain minimum standards, while
allowing nations to choose to be more stringent.

To travel internationally within the Schengen Area while possessing a fire-
arm, an individual must obtain a European Firearms Pass. The pass must list
the specific firearms that will be possessed while traveling. To obtain the pass,
an individual must provide proof of the reasons for traveling with firearms—for
example, an invitation to participate in a shooting competition.

Significantly, the Pass does nof provide an exemption from complying with
the laws of any country. So, if a person owns a legal rifle in country A, and wants
to travel to country C, where the same rifle is also legal, the person may not
travel via country B, which bans that type of rifle.

The Schengen directives further required nations to adopt gun licensing
laws. Firearms were divided into four categories: Category A: These must be
prohibited by national law. Category B: Licensees must have “good cause” and
permission before acquisition. Category C: licensing and good cause, but not
registration. Category D: licensing only.

In 2017, the European Council and European Parliament substantially
revised the Directive. The new directive was officially published on May 17, 2017.
EU 2017/853. EU member states were given 15 months to enact national leg-
islation compliant with the Directive. The directive also applies to the non-EU
states of Switzerland, Norway, Iceland, and Liechtenstein, because they are part
of the Schengen Area. Id. at pmbl. (35)-(37). The Directive includes certain
exemptions for Switzerland, due to its militia system. (Switzerland is discussed
in online Chapter 14.C.2.)

Arms classifications under the Directive are:

Category A. Must be prohibited:

e Automatics.

¢ Semi-automatics that were converted to semi-automatic-only but had
once been automatic.

e Handgun magazines over 20 rounds.
Long gun magazines over 10 rounds.
Long guns that can function when shorter than 60cm (23 5/8 inches).
This covers many long guns with folding or telescoping stocks.


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:42000A0922(01)
https://www.schengenvisainfo.com/schengen-visa-countries-list/
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A31991L0477
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A31991L0477
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:32008L0051
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:32008L0051
https://eur-lex.europa.eu/eli/dir/2017/853/oj
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The Directive allows countries to authorize possession of converted semi-
automatics and of magazines to sport shooters whose medical and psychologi-
cal condition is evaluated, and who are active members of a shooting club and
are participating in a sport that uses the firearm. Lawful owners before June 13,
2017, may also be exempted.

Category B. Licensees must have “good cause” and be at least 18. Persons
under 18 may use the arms when under supervision. Government permission is
required in advance for each acquisition. Category B is for:

e All handguns except single-shot rimfire handguns longer than 11 1/8
inches (28cm).

® Semiautomatic long guns with an ammunition capacity greater than 3
or with a detachable magazine.

® Repeating shotguns whose barrels are shorter than 23 5/8 inches
(60cm).

Category C. Licensees must have good cause and be at least 18. Specific prior
authorization is not required for acquisition. Registration is required. Before
2017, alower category, D, had existed for a few types of arms, such as single-shot
shotguns. Category D was eliminated in 2017. Category C now covers everything
that is not in A or B. This includes:

¢ Single-shot rimfire handguns longer than 11 1/8 inches.
Single-shot rifles and shotguns.
Repeating long guns with a capacity of no more than 3 rounds and
barrel at least 23 5/8 inches (60cm).

NOTES & QUESTIONS

1. The Schengen Area, with no border checks on internal travel, has some
resemblances to the free travel within the United States, where a right to
interstate travel has been recognized as implicit in the Constitution. See,
e.g., Shapiro v. Thompson, 394 U.S. 618, 629 (1969) (“This Court long ago
recognized that the nature of our Federal Union and our constitutional
concepts of personal liberty unite to require that all citizens be free to travel
throughout the length and breadth of our land uninhibited by statutes,
rules, or regulations which unreasonably burden or restrict this move-
ment.”); Crandall v. Nevada, 73 U.S. 35, 49 (1867) (“We are all citizens of
the United States, and as members of the same community must have the
right to pass and repass through every part of it without interruption, as
freely as in our own States.”). Like the Schengen nations, the United States
has had to grapple with the challenges of differing gun laws among various
sovereign (or somewhat sovereign) jurisdictions. The federal Gun Control
Act of 1968, for example, attempts to prevent the criminal flow of guns
from less restrictive states to more restrictive states. See Ch. 8.C. If you were
a citizen of a Schengen nation, would you give up your right to no-check


https://supreme.justia.com/cases/federal/us/394/618/
https://caselaw.findlaw.com/us-supreme-court/73/35.html
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international travel in the Schengen zone, in return for less restrictive gun
laws in your home country? Would you be willing to make a similar trade
in the United States, hypothesizing that states would be allowed to search
vehicles crossing a state border?

2. Which provisions, if any, of the European Firearms Directive would, if
enacted in the U.S., be contrary to the Second Amendment or the state
constitutional arms rights? If the European Union asked you for advice,
would you suggest revision of any provisions of the directive?

3. Further reading: Fighting Illicit Firearms Trafficking Routes and Actors at
European Level Final Report of Project FIRE (Savona Ernesto U. & Man-
cuso Marina eds., 2017) (Transcrime Research Center at the Universita
Cattolica del Sacro Cuore, in Italy); Firearms United Network (news and
critiques of EU gun controls).

a. Case Study: Czechoslovakia and the Czech Republic

In August 2017, the government of the Czech Republic, supported by the gov-
ernment of Poland, brought a lawsuit in the Court of Justice of the European
Union asserting breach of four legal principles: 1. Conferral of power. The Direc-
tive was beyond the powers conferred on the European Union. 2. Proportional-
ity. The EU “deliberately did not obtain sufficient information,” and therefore
“adopted manifestly disproportionate measures consisting in the prohibition
of certain kinds of semi-automatic weapons which are not however used in the
European Union for committing terrorist acts.” 3. Legal certainty. “The newly
delimited categories of prohibited weapons ... are altogether unclear.” 4.
Non-discrimination. The Swiss exemption. Czech Republic v. European Parliament
and Council of the European Union, no. C-482/17 R. Initially, the court denied the
Czech Republic’s request to enter an interim order (similar to a preliminary
injunction). In the court’s view, the Republic had not provided sufficient proof
of “serious and irreparable damage.” ECLI:EU:C:2018:119 (Feb. 28, 2018)
(unpublished). On the merits, the Court later ruled in favor of the EU on all
claims. Czech Republic v Parliament and Council, no. C-482/17 (Dec. 3, 2019).
The same year that the Czech Republic sued the European Union, the
Czech Parliament considered adding a right to arms constitutional amendment:

Citizens of the Czech Republic have the right to acquire, hold and carry weapons
and ammunition for the fulfillment of the tasks mentioned in paragraph 2. This
right may be restricted by law and other conditions of its exercise may be laid
down by law if it is necessary to protect the rights and freedoms of others, public
order and safety, life and health or the prevention of crime.

The reference to “paragraph 2” was to art. 3, 2 of the Czech Constitution:
Appendix B: Constitutional Act of 22 April 1998 No. 110/1998 Sb., on the Secu-
rity of the Czech Republic. According to paragraph 2: “State bodies, bodies of
self-governing territorial units, and natural and legal persons are obliged to
participate in safeguarding the Czech Republic’s security. The extent of this


http://www.transcrime.it/en/pubblicazioni/fire-fighting-illicit-firearms-trafficking-routes-and-actors-at-european-level/
http://www.transcrime.it/en/pubblicazioni/fire-fighting-illicit-firearms-trafficking-routes-and-actors-at-european-level/
https://firearms-united.com/
http://curia.europa.eu/juris/fiche.jsf?id=C%3B482%3B17%3BRD%3B1%3BR%3B1%3BC2017%2F0482%2FO&oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&dates=%2524type%253Dpro%2524mode%253DfromTo%2524from%253D2017.08.05%2524to%253D2018.12.05&pcs=Oor&lg=&parties=czech&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=443193
http://curia.europa.eu/juris/fiche.jsf?id=C%3B482%3B17%3BRD%3B1%3BR%3B1%3BC2017%2F0482%2FO&oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&dates=%2524type%253Dpro%2524mode%253DfromTo%2524from%253D2017.08.05%2524to%253D2018.12.05&pcs=Oor&lg=&parties=czech&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=443193
http://curia.europa.eu/juris/document/document.jsf?text=&docid=204541&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=443193
http://curia.europa.eu/juris/document/document.jsf;jsessionid=C745B4B756C7E0430584A2CBBEFA357B?text=&docid=221244&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=5293984
https://zpravy.idnes.cz/snemovna-ustavni-pravo-drzet-zbran-kvuli-obrane-statu-pgd-/domaci.aspx?c=A170628_074636_domaci_kop
https://www.constituteproject.org/constitution/Czech_Republic_2002.pdf
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obligation, as well as further details, shall be provided for by statute.” The gov-
ernment’s explanatory memorandum for the right to arms proposal stated that
armed citizens can help to provide defense against terrorist attacks, especially
against soft targets, such as malls or other places where large numbers of people
gather and there is little professional security. Further, the right of self-defense
would be a nullity without the right to possess and carry arms. Ministry of Inte-
rior, Proposal of amendment of constitutional act no. 110/1998 Col., on Secu-
rity of the Czech Republic (2016) (link is to an official government document
set for the proposal; the linked documents, including the official text and the
memorandum, are in Czech).

The proposed amendment passed the lower house overwhelmingly but fell
short of the necessary 3/5 majority in the Senate. Prdvo nosit zbrait pro zajistént
bexpecnosti Ceska Sendt neschvalil, iDNES.cz, Dec. 6, 2017; Lidé budou mit pravo
drzet zbran kuitli obrané statu, schvalili poslanci, iDNES.cz, June 28, 2017. Although
not adopting the amendment, the Senate urged the government not to enact
some provisions of the European Firearms Directive. Senat odmitl nékieré casti
smérnice EU o regulaci zbrani. Zadd vyjimky, iDNES.cz, Dec. 6, 2017.

After the success of the Civic Democratic Party, which favored the amend-
ment, in the 2018 elections, another arms rights proposal was introduced in the
Senate in September 2019. Supported by 102,000 petition signers, the proposal
would amend the Charter of Fundamental Rights and Freedom to expressly
guarantee the right to use a weapon to defend one’s own life or someone else’s.
Proponents argue that European nations that have banned the carrying of all
defensive arms have become unsafe. See Czech Republic may enact bill protecting
right to self-defense with a weapon, Expats.cz, Sept. 17, 2019.

The Czech Republic’s interest in the right to arms perhaps stems from
the nation’s history of totalitarian rule—by Nazis from 1938 to 1945, and then
by Communists from 1948 to 1989. Today, the Czech Republic and the Slovak
Republic are separate nations, but from 1919 to 1993, they were the single
nation of Czechoslovakia. The Republic of Czechoslovakia was created from ter-
ritory of the former Austro-Hungarian Empire in 1918, following World War L.
During the period between World War I and World War II, almost all of central
and eastern Europe devolved into dictatorship. The notable exceptions were
Czechoslovakia and Switzerland.

The Czechoslovak Republic retained the gun licensing system from Austro-
Hungary. A person with a clean record could obtain a three-year permit to own
firearms. Administered by local governments, the permits were renewable. The
license records functioned as a gun owner registration system. Austrian Fire-
arms Act, Zbrojnipatent of 1852, No. 2923r.2.8

In Germany, the National Socialist German Workers Party (“Nazi”), led
by Adolf Hitler, won a plurality in the 1933 elections.” Hitler was appointed

8. Summarized in Novak Karel, Vzoroo ve vecech honebniho prava, zbrojniho patentu
a rybolovu Kempas 151-52 (Praha, 1934) (describing sections 17-40 of the Czechoslovakian
Firearms Act.); Legislative Reference Service, Library of Congress study, July 5, 1968, in Fed-
eral Firearms Legislation, Hearing before the Subcommittee to Investigate Juvenile Delin-
quency, Senate Judiciary Committee, 90th Cong., 2d Sess., 482 (1968).

9. Naziwas a shorthand for the party’s formal name, Nationalsozialistische Deutsche Arbei-
terpartei (NSDAP).


https://apps.odok.cz/veklep-detail?pid=KORNAGNGZSFW
https://apps.odok.cz/veklep-detail?pid=KORNAGNGZSFW
https://zpravy.idnes.cz/zbrane-senat-pravo-bezpecnost-statu-ustava-novela-fw8-/domaci.aspx?c=A171206_215545_domaci_lre
https://zpravy.idnes.cz/zbrane-senat-pravo-bezpecnost-statu-ustava-novela-fw8-/domaci.aspx?c=A171206_215545_domaci_lre
https://zpravy.idnes.cz/snemovna-ustavni-pravo-drzet-zbran-kvuli-obrane-statu-pgd-/domaci.aspx?c=A170628_074636_domaci_kop
https://zpravy.idnes.cz/snemovna-ustavni-pravo-drzet-zbran-kvuli-obrane-statu-pgd-/domaci.aspx?c=A170628_074636_domaci_kop
https://zpravy.idnes.cz/senat-odmitl-regulaci-zbrani-nesouvisejicich-s-terorismem-po4-/domaci.aspx?c=A171206_184535_domaci_lre
https://zpravy.idnes.cz/senat-odmitl-regulaci-zbrani-nesouvisejicich-s-terorismem-po4-/domaci.aspx?c=A171206_184535_domaci_lre
https://news.expats.cz/weekly-czech-news/czech-republic-may-enact-bill-protecting-right-to-self-defense-with-a-weapon/
https://news.expats.cz/weekly-czech-news/czech-republic-may-enact-bill-protecting-right-to-self-defense-with-a-weapon/
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Chancellor and moved rapidly to consolidate a totalitarian dictatorship. The
former democratic government, known as the Weimar Republic, had instituted
gun licensing and registration in 1928. In Hitler’s hands, the registration lists
were perfect for confiscating guns from all political opponents. The licensing
system kept guns out of the hands of persons not considered politically reliable.
As is the nature of a totalitarian regime, the Nazis worked to bring all aspects of
civil society under state control. This included mandating that all gun and hunt-
ing clubs have a political officer appointed by the government. Many clubs dis-
banded rather than comply. See Stephen Halbrook, Gun Control in the Third
Reich: Disarming the Jews and “Enemies of the State” (2013).

Hitler’s aggressive foreign policy was met by appeasement on the part of
the British and the French. In violation of the Versailles Treaty, he sent his
army to occupy the Rhineland (an industrial region, bordering France, that was
supposed to be demilitarized), ignored the Versailles limits on the size of the
German army, and absorbed Austria in the 1938 Anschliiss. His next target was
Czechoslovakia. The republic had one of the best arms industries in the world
and a very capable army. It also had defensible borders, in the mountainous
regions next to Austria and Germany, and an extensive system of fortifications.

In the late summer of 1938, Hitler provoked an international crisis by
demanding that Czechoslovakia surrender its border regions, which had a
large German-speaking population. The Nazis called this region the Sudeten-
land. Czechoslovakia was ready to fight, and France was obliged to assist, by
virtue of its 1925 mutual defense treaty with Czechoslovakia. But France would
not fight unless Great Britain joined, and the British refused. In the infamous
Munich Agreement, the West forced Czechoslovakia to give Hitler everything
he demanded. British Prime Minister Neville Chamberlin proclaimed “Peace in
our time,” and the British public overwhelmingly approved. But the appeasers
were self-deluded.

After taking the mountains and forts, Hitler invaded Czechoslovakia in
March 1939. The government fled and told the people not to resist. As the
Germans and Czechs both knew, the French would not honor the Franco-Czech
mutual defense treaty. When the Germans arrived:

Immediately a proclamation, bordered in red and bearing the German eagle
and swastika which is now familiar to every Czech town and village, was posted. . .
Under this proclamation no one was allowed in the streets after 8 p.m. .. .; all
popular gatherings were forbidden; and weapons, munitions, and wireless sets
were ordered to be surrendered immediately. Disobedience of these orders, the
proclamation ended, would be severely punished under military law.

The Times (London), Mar. 16, 1939, at 16b. The second day of occupation
brought house-to-house arms searches conducted by Nazi soldiers. Berhaftungen
in Prag, Neue Zircher Zeitung (Switz.), Mar. 17, 1939. During Nazi occupation,
“The Gestapo raided homes to check for shortwave radios; these were outlawed
so people couldn’t listen to the BBC broadcasts from London.” Charles Nova-
cek, Border Crossings: Coming of Age in the Czech Resistance 61 (2012).

In Hitler’s view, “The most foolish mistake we could possibly make would
be to allow the subject races to possess arms. History shows that all conquerors
who have allowed their subject races to carry arms have prepared their own


http://www.forost.ungarisches-institut.de/pdf/19251016-4.pdf
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downfall by so doing.” Hitler’s Secret Conversations 403 (Norman Cameron
& R.H. Stevens trans. 1961). Registration lists (the gun licenses) were used for
confiscation. Stephen Halbrook, interview with Milan Kubele, Uhersky Brod,
Czech Republic, March 16, 1994.

Suspecting that not all guns had been found, the Nazis, in August 1939,
issued an order demanding the surrender of all arms within two weeks. N.Y.
Times, Aug. 11, 1939, at 6. A September 1941 decree by Protector and Deputy
Gestapo Chief Reinhard Heydrich announced the application of martial law
against anyone who possessed arms or ammunition; anyone who learned of
such possession and did not immediately report it was also guilty.'’ Legislative
Reference Service, Library of Congress study of July 5, 1968, in Federal Firearms
Legislation, Hearing before the Subcommittee to Investigate Juvenile Delin-
quency, Senate Judiciary Committee, 90th Cong., 2d Sess., 487 (1968).

Under Nazi control, Czechoslovakia was split in two. The Czech area was
titled the “Protectorate of Bohemia and Moravia.” To the east, Slovakia become
a separate nation; it is discussed infra.

During the war, “the Czech resistance was handicapped by an almost total
absence of arms and ammunition.” Radomir Luza, The Czech Resistance Move-
ment, in A History of the Czechoslovak Republic 1918-1948, at 350 (Victor S.
Mamatey & Radomir Luza eds., 1973). Moreover, the non-Sudetenland Czech
region was mainly flat, had little forestland, and was urbanized—difficult ter-
rain for offensive guerilla activity. /d. at 350. The biggest success of the Czech
resistance was a 1942 operation, in conjunction with British commandos, to
assassinate the German military ruler Reinhard Heydrich, an exceptionally evil
man. But the Germans inflicted heavy reprisals on the Czech people and rooted
out the Czech resistance. /d.

The resistance managed to reconstitute the next year—thanks in part to
Soviet prisoners of war who escaped from German camps, were sheltered by
the Czech people, and who led small guerilla bands. Id. at 356. But neither
the Soviets nor the West would send arms to the Czech resistance, which was
“[i]solated in the heart of the Reich, without caches of weapons.” Id. at 358.

Arms finally were supplied in April 1945, as the Nazi regime neared col-
lapse. Guerilla actions began in large numbers, and in early May, the Czech
people rose up and seized control of their capital, Prague. With no support
from the nearby Soviet and American armies, the Czechs fought the Germans
for Prague, sustained heavy casualties, and eventually convinced the Germans
to surrender on May 8. The next day, Stalin’s Soviet army moved into Prague.
Id. at 354-59.

The resistance took a very different course in Slovakia, to the east. Slovakia
has long been less developed educationally and economically. When the Ger-
mans invaded in March 1939, they put the Czech areas under direct military
rule, but Slovakia was treated as a friendly semi-autonomous nation. The new
ruler, Father Tiso, was a Slovak priest who was sympathetic to fascism and the
Germans, but who did exercise some autonomy.

When Hitler invaded Poland in September 1939, Slovakia was ordered to
join in. A well-planned revolt broke out in Slovakia, Bohemia, and Moravia.

10. “Gestapo” was a short form for Geheime Staatspolizei (Secret State Police).
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Thousands of Slovak soldiers mutinied, but they were eventually suppressed.
Neue Zurcher Zeitung (Switz.), Sept. 21, 1939; Anna Josko, The Slovak Resistance
Movement, in A History of the Czechoslovak Republic, supra, at 367-68.

Afterwards, for security, the remaining Slovak resistance operated in iso-
lated cells. Josko, at 363. They carried out a number of successful sabotage oper-
ations in 1940-42. Id. at 368-69.

By 1943, partisan groups were active in the mountains of northern and
central Slovakia. The partisans were comprised of political dissidents who had
fled, Jews who did the same, army deserters, and escaped Soviet prisoners of
war. Id. at 374-75.

But some of the partisans acted too quickly. As the Nazis were losing on
the eastern front, Rumania’s King Michael orchestrated a coup on August 23,
1944, removed the pro-Nazi regime, and replaced it with a pro-Soviet one. The
Germans feared that Slovakia might also switch sides. When Slovak partisans
killed 28 German officers who were returning from their military liaison ser-
vice in Rumania, the Germans announced that direct military rule would be
imposed on Slovakia. Id. at 376. Consequently, the Slovak underground had to
commence its long-planned general uprising immediately, rather than wait for
a more propitious time. The majority of the army joined the rebels. The Slovak
National Uprising soon controlled about half the territory of Slovakia. But after
hard fighting in September and October 1944, the Germans managed to defeat
the uprising. Surviving resisters melted back into the mountains to resume par-
tisan warfare. Id. at 374-84.

At the infamous 1944 Yalta Conference, President Franklin Roosevelt
agreed to let Josef Stalin have all of eastern Europe and some of central Europe
as a Soviet sphere of influence. Stalin promised to allow democracy within his
new dominions. Initially, democratic coalition governments of national unity
were set up in newly-liberated Czechoslovakia, Poland, and Hungary. The coa-
lition governments included communist parties as well as democratic ones.
Czechoslovakia was reunited; the new government did not dare object to Stalin
annexing a portion of eastern Slovakia.

Over the next few years, Stalin worked to replace the free governments with
puppet communist dictatorships. As Prime Minister Winston Churchill noted
in a famous speech in March 1946, “an iron curtain has descended across the
Continent. . . . The Communist parties, which were very small in all these East-
ern States of Europe, have been raised to pre-eminence and power far beyond
their numbers and are seeking everywhere to obtain totalitarian control. Police
governments are prevailing in nearly every case, and so far, except in Czecho-
slovakia, there is no true democracy.” Winston Churchill, The Sinews of Peace,
Westminster College, Fulton, Missouri, Mar. 5, 1946.

Democracy in Czechoslovakia survived until the spring of 1948, when it was
exterminated by what the Czechoslovak communists described as “the revolu-
tion from above.” Paul E. Zinner, Communist Strategy and Tactics in Czechoslo-
vakia, 1918-48, at 135 (1963).

When the coalition government was forming after the German surrender
in May 1945, the Communists demanded, inter alia, the cabinet post of Min-
istry of the Interior, which was in charge of the police. Non-communists were
purged from the police, and the police force converted into an armed instru-
ment of the Communist Party. Adams Schmidt, Anatomy of a Satellite 136-37


https://www.thoughtco.com/winston-churchills-iron-curtain-speech-1779492
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(1952); Hubert Ripka, Czechoslovakia Enslaved, The Story of a Communist
Coup D’Etat 152 (1950).

When World War II ended, the Czechoslovak government reclaimed
the Sudetenland territories that had been seized by Hitler in 1938. To protect
industrial installations from attacks by German-speakers who had supported
the Nazis, armed “factory guards” were created, comprised of factory workers.
But the German danger soon vanished, as the German population was forced
to leave Czechoslovakia and settle in Germany proper. Nevertheless, the now-
vanished danger of pro-Nazi Germans was used as a pretext for the factory guards
to constitute an armed reserve, a “Worker’s Militia.” The Militia’s true purpose
was to be ready to assist a communist coup, while receiving arms from secret
caches. Zinner, supra, at 166-67; Schmidt, supra, at 113, 139; Ripka, supra, at 152,
167 (describing some communist caches discovered by the government), 259.

Within the police, the communists’ main force was the Security Police
(S.N.B.). This was supplemented by police “mobile detachments”—paramili-
tary forces. Ripka, supra, at 152.

The police made all sorts of accusations that leaders of the democratic par-
ties were foreign agents and were plotting a coup. Adams, supra, at 116. Actu-
ally, the communists were the ones planning a coup, and they were willingly
subservient minions of the Soviet tyrant, Stalin.

The crisis began to come to a head in February 1948. Illegal communist
caches of arms for the Workers’ Militia had been discovered. The commu-
nist-run Security Police announced the eight police divisional commanders in
Prague would be fired and replaced by communists. Since divisional command-
ers were in charge of arms supply to police officers, the implication of the purge
of the commanders was that arms would be distributed only to pro-communist
police. Ripka, supra, at 196.

Against strong communist opposition, the National Assembly annulled the
police commander appointments and passed a resolution to create a special
committee to investigate the police. Zinner, supra, at 199; Ripka, supra, at 196-
97. A newspaper essay, “We Will Not Permit a Police Regime” documented what
communists had been doing to the police and exposed the abuses of the Minis-
try of Interior. Id. at 223 (Svodobné Slovo newspaper).

As a minister of the democratic government remembered, “The Commu-
nists knew that had touched the sore spot, and that our campaign against the
police regime imposed by them could have profound repercussions on the elec-
tions, if these took place under normal circumstances. Hence their decision to
prevent free elections by any means. Obviously they could succeed in this only
by stifling by violence the democratic forces of the nation. . .” /d. at 2241

The communists mobilized their Workers’ Militia and other paramilitaries.
Quickly, Prague was occupied by armed communist forces, who began arresting
political opponents. It was reminiscent of the first days of occupation by the

11. Ripka had been Minister for Foreign Trade under the democratic government,
and also a member of the Constituent National Assembly of Czechoslovakia. During World
War II, he was Secretary of State for the Czechoslovak government in exile.
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Nazi secret police. Id. at 248-49."* The same tactics were used in Bratislava, the
Slovak capital. /d. at 259.

In Czechia, the paper mills had been nationalized, and their pro-communist
managers cut off paper supplies to opposition newspapers. Schmidt, supra, at
117; Ripka, supra, at 149, 264. In Slovakia, the pro-communist printers union
refused to print the opposition press. Schmidt, supra, at 117,

Students poured into the streets of Prague and demonstrated for two days
in support of democracy. But they were soon “brutally repressed by the police.”
Ripka, supra, at 268.

President Edvard Benes could have called out the army, which had not yet
been taken over by the communists. But no one was sure what the army would
do. Ripka, supra, at 280. In any case, if the Czechoslovak army had defended
the republic, Stalin’s Red Army stood ready to intervene on behalf of the com-
munists. As in March 1939, President Benes capitulated, and handed his coun-
try over to foreign totalitarians. The American ambassador had informed the
Czechoslovak government that the U.S. would not intervene against a commu-
nist takeover. Schmidt, supra, at 135.

Not knowing that Benes had already acted, a group of nearly ten thousand
students marched to the presidential residence to try to persuade him to stand
firm. The Workers’ Militia and the communist secret police (the SNB, Sbor
narodni bezpecnosti) arrived, but as they approached, the students began to
sing the National Hymn. The police respectfully stopped and stood at atten-
tion. Once the song was over, the communist police commander gave the order
to attack. Several students were shot, hundreds were wounded by clubs, and
over a hundred were arrested. Ripka, supra, at 294-95; Zinner, supra, at 210.

Following the coup, the Workers’ Militia were kept in Prague as a visi-
ble manifestation of the new dictatorship’s power. Zinner, supra, at 210. They
used machine guns to break up a parade in St. Wenceslas Square (the heart of
Prague) that had been organized by one of the democratic parties. Ripka, supra,
at 284.

The Social Democrat Party was Marxist in ideology, but the vast majority of
its members were opposed to the coup. With the cooperation of traitors in the
party, the Social Democrats were quickly eliminated. Id. at 275.

The Svodobné Slovo newspaper, which had published the expose of the com-
munist police, was occupied by police from the Ministry of the Interior. /d. at
285.

Hubert Ripka recalled, “My heart bled at the sight of these poor people
who saw themselves reduced to slavery for the second time in ten years, without
having a chance to defend themselves without being able to cry out in despair.”
Id. at 297.

Soon, Czechoslovaks were forced to attend mass rallies in support of
the new dictatorship. It was like during the Nazi occupation, as one student
recalled: “The same promises, the same enthusiasm, which rang false, the same
discipline of a crowd kept in awe of the machine guns.” /d. at 320. Once again,
listening to foreign radio was outlawed. /d. at 321. Concentration camps were

12. The Nazi secret police were known as “S.S.”—short for Schutzstaffel (“Protection
Squadron”).
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established, judicial independence was eliminated, and arbitrary arrest and tor-
ture became the norm. /d. at 325-26. The Czechoslovak economy was converted
to serve the Soviet Union. The same system under the Nazis had been called
Raubwirtschaft (economy of brigandage). Id. at 328. The English word is kleptoc-
racy (rule by thieves).

According to the New York Times reporter who covered Czechoslovakia
during and before the coup, “It seems obvious from the preceding points that
the anti-Communists should have organized a paramilitary force. Paramilitary
forces are illegal almost by definition and are not a pretty thing, but the non-
Communist political parties would have been justified in organizing such a
force considering what the communists were doing.” Schmidt, supra, at 139.

Although the government had capitulated, popular resistance to the new
totalitarian rulers began quickly. In May 1949, a truckload of armed resisters
unsuccessfully tried to break into the Litomerice prison and liberate the polit-
ical prisoners. Schmidt, supra, at 436. The prison liberation was intended to be
the signal for a national uprising, for which extensive preparations had been
made. However, government spies had infiltrated the resisters and reported the
plans. Id. at 436-37. Small partisan groups operated in the hills for at least the
next two years, but all were eventually destroyed by the Workers’ Militia, the
police, or the army. Id. at 437.

Starting in 1949, a push began to bring the Czechoslovak Catholic church
under communist government control. When the bishops defied the govern-
ment, the government began arresting priests who supported the bishops. The
arrests provoked riots in parts of Slovakia. “Peasants armed with clubs, scythes
and pitchforks defied the police who arrived in these villages to arrest the
priests.” Although the peasants had some initial success in driving off the police,
the peasants were eventually suppressed by the Workers’ Militia. /d. at 438.

In 1968, reformers who had worked within the communist system began to
allow more freedom of the press, speech, and travel, and to decentralize polit-
ical authority. The “Prague Spring” reforms, led by Alexander Dubcek, called
their program “Socialism with a human face.” In August 1968, the Soviet Union
led a massive Warsaw Pact invasion of Czechoslovakia, which reimposed a police
state. The invasion was an application of the “Brezhnev Doctrine”—the prin-
ciple of the U.S.S.R.’s then-dictator Leonid Brezhnev that no nation that has
become communist may ever adopt a different form of government.

While the invasion was in progress, Brezhnev worried that “various under-
ground radio transmitters and arms caches have been discovered. Today for
instance submachine guns and other arms were found in a cellar of the Ministry
of Agriculture.” The Prague Spring and the Warsaw Pact Invasion of Czecho-
slovakia in 1968, at 462 (Gunter Bischof ed. 2010) (App’x 8, notes of Brezhnev
conversation of Aug. 23, 1968). But the Czechoslovak army did not resist, heed-
ing the Soviet warnings that if “even a single shot” were fired, the Soviets would
“crush the resistance mercilessly.” Mark Kramer, The Prague Spring and the Soviet
Invasion in Perspective, in The Prague Spring, supra, at 48.

In late 1988, the unpopular communist regimes of eastern Europe again
faced mass demonstrations and widespread opposition. This time, the Soviet
Union, now led by President Mikhail Gorbacheyv, chose not to intervene mili-
tarily. For one thing, the Soviet army was bogged down in an unwinnable war
elsewhere, having invaded Afghanistan in 1979. The Soviet satellite regimes
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crumbled, promptly replaced by democracies—which have been maintained
with varying degrees of success. On January 1, 1993, the Czech and Slovak
regions amicably separated, becoming two nations: the Czech Republic and
the Slovak Republic.

5. Inter-American Convention (CIFTA)

Founded in 1948, the Organization of American States (OAS) includes all
independent nations of the Western Hemisphere. Cuba’s participation was sus-
pended from 1962 to 2009; although reinstated in 2009, Cuba has chosen not
to participate. In 1997, President Clinton signed a gun control treaty that had
been negotiated in the OAS, and he transmitted the treaty to the Senate. The
Senate has neither ratified it nor held hearings on it.

The treaty is commonly known as “CIFTA,” for its Spanish acronym, Con-
vencion Interamericana contra la Fabricacion y el Trafico Ilicitos de Armas de Fuego,
Mumniciones, Explosivos y Otros Materiales Relacionados. The document is called a
“convention” rather than “treaty,” because “convention” is a term of art for a
multilateral treaty created by a multinational organization. We cover CIFTA in
more detail than the other regional treaties, since CIFTA would become the law
of the United States if ratified by the Senate.

Inter-American Convention Against the Illicit Manufacturing
of and Trafficking in Firearms, Ammunition, Explosives, and
Other Related Materials

THE STATES PARTIES,. . .

MINDFUL of the pertinent resolutions of the United Nations General Assem-
bly on measures to eradicate the illicit transfer of conventional weapons and
on the need for all states to guarantee their security, and of the efforts carried
out in the framework of the Inter-American Drug Abuse Control Commission

(CICAD);. ..

RECOGNIZING that states have developed different cultural and historical
uses for firearms, and that the purpose of enhancing international coopera-
tion to eradicate illicit transnational trafficking in firearms is not intended to
discourage or diminish lawful leisure or recreational activities such as travel or
tourism for sport shooting, hunting, and other forms of lawful ownership and
use recognized by the States Parties;

RECALLING that States Parties have their respective domestic laws and reg-
ulations in the areas of firearms, ammunition, explosives, and other related
materials, and recognizing that this Convention does not commit States Parties
to enact legislation or regulations pertaining to firearms ownership, possession,
or trade of a wholly domestic character, and recognizing that States Parties will
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apply their respective laws and regulations in a manner consistent with this
Convention;

REAFFIRMING the principles of sovereignty, nonintervention, and the juridi-
cal equality of states,

HAVE DECIDED TO ADOPT THIS INTER-AMERICAN CONVENTION
AGAINST THE ILLICIT MANUFACTURING OF AND TRAFFICKING IN FIRE-
ARMS, AMMUNITION, EXPLOSIVES, AND OTHER RELATED MATERIALS:

ArTICLE I
DEFINITIONS

For the purposes of this Convention, the following definitions shall apply:

1. “Illicit manufacturing”: the manufacture or assembly of firearms,
ammunition, explosives, and other related materials:

a. from components or parts illicitly trafficked; or

b. without a license from a competent governmental authority
of the State Party where the manufacture or assembly takes place; or

c. without marking the firearms that require marking at the time
of manufacturing.

2. “Hlicit trafficking”: the import, export, acquisition, sale, delivery,
movement, or transfer of firearms, ammunition, explosives, and other
related materials from or across the territory of one State Party to that
of another State Party, if any one of the States Parties concerned does
not authorize it.

3. “Firearms”:

a. any barreled weapon which will or is designed to or may be
readily converted to expel a bullet or projectile by the action of an
explosive, except antique firearms manufactured before the 20th
Century or their replicas; or

b. any other weapon or destructive device such as any explosive,
incendiary or gas bomb, grenade, rocket, rocket launcher, missile,
missile system, or mine.

4. “Ammunition”: the complete round or its components, including
cartridge cases, primers, propellant powder, bullets, or projectiles that
are used in any firearm.

5. “Explosives”: any substance or article that is made, manufactured,
or used to produce an explosion, detonation, or propulsive or pyrotech-
nic effect, except:

a. substances and articles that are not in and of themselves explo-
sive; or

b. substances and articles listed in the Annex to this Convention.

6. “Other related materials”: any component, part, or replace-
ment part of a firearm, or an accessory which can be attached to a
firearm. . . .
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ArTIcLE 111
SOVEREIGNTY

1. States Parties shall carry out the obligations under this Conven-
tion in a manner consistent with the principles of sovereign equality and
territorial integrity of states and that of nonintervention in the domestic
affairs of other states.

2. A State Party shall not undertake in the territory of another State
Party the exercise of jurisdiction and performance of functions which
are exclusively reserved to the authorities of that other State Party by its
domestic law.

ArTICLE IV
LEGISLATIVE MEASURES

1. States Parties that have not yet done so shall adopt the neces-
sary legislative or other measures to establish as criminal offenses under
their domestic law the illicit manufacturing of and trafficking in fire-
arms, ammunition, explosives, and other related materials.

2. Subject to the respective constitutional principles and basic con-
cepts of the legal systems of the States Parties, the criminal offenses
established pursuant to the foregoing paragraph shall include partic-
ipation in, association or conspiracy to commit, attempts to commit,
and aiding, abetting, facilitating, and counseling the commission of
said offenses.

ARTICLE V

JURISDICTION

1. Each State Party shall adopt such measures as may be necessary
to establish its jurisdiction over the offenses it has established in accor-
dance with this Convention when the offense in question is committed
in its territory.

2. Each State Party may adopt such measures as may be necessary
to establish its jurisdiction over the offenses it has established in accor-
dance with this Convention when the offense is committed by one of its
nationals or by a person who habitually resides in its territory.

3. Each State Party shall adopt such measures as may be necessary
to establish its jurisdiction over the offenses it has established in accor-
dance with this Convention when the alleged criminal is present in its
territory and it does not extradite such person to another country on
the ground of the nationality of the alleged criminal.
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4. This Convention does not preclude the application of any other
rule of criminal jurisdiction established by a State Party under its domes-
tic law. . . .

ArTICcLE VII
CONFISCATION OR FORFEITURE

1. States Parties undertake to confiscate or forfeit firearms, ammu-
nition, explosives, and other related materials that have been illicitly
manufactured or trafficked.

2. States Parties shall adopt the necessary measures to ensure that
all firearms, ammunition, explosives, and other related materials seized,
confiscated, or forfeited as the result of illicit manufacturing or traf-
ficking do not fall into the hands of private individuals or businesses
through auction, sale, or other disposal. . . .

ArTICcLE IX
EXPORT, IMPORT, AND TRANSIT LICENSES OR AUTHORIZATIONS

1. States Parties shall establish or maintain an effective system of
export, import, and international transit licenses or authorizations
for transfers of firearms, ammunition, explosives, and other related
materials.

2. States Parties shall not permit the transit of firearms, ammuni-
tion, explosives, and other related materials until the receiving State
Party issues the corresponding license or authorization.

3. States Parties, before releasing shipments of firearms, ammuni-
tion, explosives, and other related materials for export, shall ensure that
the importing and in-transit countries have issued the necessary licenses
or authorizations.

4. The importing State Party shall inform the exporting State Party,
upon request, of the receipt of dispatched shipments of firearms, ammu-
nition, explosives, and other related materials. . . .

ArTICLE XI
RECORDKEEPING

States Parties shall assure the maintenance for a reasonable time of
the information necessary to trace and identify illicitly manufactured
and illicitly trafficked firearms to enable them to comply with their obli-
gations under Articles XIII and XVII. . . .
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ArTICcLE XIII
EXCHANGE OF INFORMATION

1. States Parties shall exchange among themselves, in conformity
with their respective domestic laws and applicable treaties, relevant
information on matters such as:

a. authorized producers, dealers, importers, exporters, and,
whenever possible, carriers of firearms, ammunition, explosives, and
other related materials;

b. the means of concealment used in the illicit manufacturing of
or trafficking in firearms, ammunition, explosives, and other related
materials, and ways of detecting them;

c. routes customarily used by criminal organizations engaged
in illicit trafficking in firearms, ammunition, explosives, and other
related materials;

d. legislative experiences, practices, and measures to prevent,
combat, and eradicate the illicit manufacturing of and trafficking
in firearms, ammunition, explosives, and other related materials;
and

e. techniques, practices, and legislation to combat money laun-
dering related to illicit manufacturing of and trafficking in firearms,
ammunition, explosives, and other related materials.

2. States Parties shall provide to and share with each other, as appro-
priate, relevant scientific and technological information useful to law
enforcement, so as to enhance one another’s ability to prevent, detect,
and investigate the illicit manufacturing of and trafficking in firearms,
ammunition, explosives, and other related materials and prosecute
those involved therein.

3. States Parties shall cooperate in the tracing of firearms, ammuni-
tion, explosives, and other related materials which may have been illic-
itly manufactured or trafficked. Such cooperation shall include accurate
and prompt responses to trace requests.

ArTICLE XTIV
COOPERATION

1. States Parties shall cooperate at the bilateral, regional, and inter-
national levels to prevent, combat, and eradicate the illicit manufactur-
ing of and trafficking in firearms, ammunition, explosives, and other
related materials.

2. States Parties shall identify a national body or a single point of
contact to act as liaison among States Parties, as well as between them
and the Consultative Committee established in Article XX, for purposes
of cooperation and information exchange. . ..
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ArTICLE XVII
MUTUAL LEGAL ASSISTANCE

1. States Parties shall afford one another the widest measure of
mutual legal assistance, in conformity with their domestic law and appli-
cable treaties, by promptly and accurately processing and responding to
requests from authorities which, in accordance with their domestic law,
have the power to investigate or prosecute the illicit activities described
in this Convention, in order to obtain evidence and take other necessary
action to facilitate procedures and steps involved in such investigations
or prosecutions.

2. For purposes of mutual legal assistance under this article, each
Party may designate a central authority or may rely upon such central
authorities as are provided for in any relevant treaties or other agree-
ments. The central authorities shall be responsible for making and
receiving requests for mutual legal assistance under this article, and
shall communicate directly with each other for the purposes of this
article. . . .

ArTICLE XIX
EXTRADITION

1. This article shall apply to the offenses referred to in Article IV of
this Convention.

2. Each of the offenses to which this article applies shall be deemed
to be included as an extraditable offense in any extradition treaty in
force between or among the States Parties. The States Parties undertake
to include such offenses as extraditable offenses in every extradition
treaty to be concluded between or among them.

3. If a State Party that makes extradition conditional on the exis-
tence of a treaty receives a request for extradition from another State
Party with which it does not have an extradition treaty, it may consider
this Convention as the legal basis for extradition with respect to any
offense to which this article applies.

4. States Parties that do not make extradition conditional on the
existence of a treaty shall recognize offenses to which this article applies
as extraditable offenses between themselves.

5. Extradition shall be subject to the conditions provided for by the
law of the Requested State or by applicable extradition treaties, includ-
ing the grounds on which the Requested State may refuse extradition.

6. If extradition for an offense to which this article applies is refused
solely on the basis of the nationality of the person sought, the Requested
State Party shall submit the case to its competent authorities for the pur-
pose of prosecution under the criteria, laws, and procedures applied
by the Requested State to those offenses when they are committed in
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its own territory. The Requested and Requesting States Parties may, in
accordance with their domestic laws, agree otherwise in relation to any
prosecution referred to in this paragraph. . ..

ArTICLE XXII
SIGNATURE

This Convention is open for signature by member states of the Organiza-
tion of American States.

ArTICLE XXIII
RATIFICATION

This Convention is subject to ratification. The instruments of ratification

shall be deposited with the General Secretariat of the Organization of Ameri-
can States.

ArTICLE XXIV
RESERVATIONS
States Parties may, at the time of adoption, signature, or ratification, make

reservations to this Convention, provided that said reservations are not incom-

patible with the object and purposes of the Convention and that they concern
one or more specific provisions thereof.

ARrTICLE XXV
ENTRY INTO FORCE

This Convention shall enter into force on the 30th day following the date
of deposit of the second instrument of ratification. For each state ratifying the
Convention after the deposit of the second instrument of ratification, the Con-

vention shall enter into force on the 30th day following deposit by such state of
its instrument of ratification.

ArTICLE XXVI
DENUNCIATION

1. This Convention shall remain in force indefinitely, but any
State Party may denounce it. The instrument of denunciation shall be
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deposited with the General Secretariat of the Organization of Ameri-
can States. After six months from the date of deposit of the instrument
of denunciation, the Convention shall no longer be in force for the
denouncing State, but shall remain in force for the other States Parties.

2. The denunciation shall not affect any requests for information
or assistance made during the time the Convention is in force for the
denouncing State.

ANNEX

The term “explosives” does not include: compressed gases; flammable lig-
uids; explosive actuated devices, such as air bags and fire extinguishers; propel-
lant actuated devices, such as nail gun cartridges; consumer fireworks suitable
for use by the public and designed primarily to produce visible or audible
effects by combustion, that contain pyrotechnic compositions and that do not
project or disperse dangerous fragments such as metal, glass, or brittle plastic;
toy plastic or paper caps for toy pistols; toy propellant devices consisting of
small paper or composition tubes or containers containing a small charge or
slow burning propellant powder designed so that they will neither burst nor
produce external flame except through the nozzle on functioning; and smoke
candles, smokepots, smoke grenades, smoke signals, signal flares, hand signal
devices, and Very signal cartridges designed to produce visible effects for signal
purposes containing smoke compositions and no bursting charges.

NOTES & QUESTIONS

1. The CIFTA preamble says that the convention is “not intended to dis-
courage or diminish lawful leisure or recreational activities such as travel
or tourism for sport shooting, hunting, and other forms of lawful owner-
ship.” Why is there no mention of self-defense? Of resistance to tyranny?
The constitutions of Mexico, Haiti, and Guatemala have a right to arms,
with the former two specifically mentioning self-defense. The constitutions
of 12 OAS nations expressly recognize self-defense. The constitutions of
Argentina, Guatemala, Honduras, and Peru affirm citizens’ right and duty
to resist unconstitutional usurpations of government power. (National con-
stitutions are in online Chapter 14.A.) Why is recognition of these rights
missing from CIFTA?

2. Firearms destruction. CIFTA requires that any firearms confiscated from
criminals (such as stolen guns) be destroyed, rather than returned to the
owner or sold to a licensed firearms dealer. In the United States, it is
common for police departments and sheriffs’ offices to sell confiscated
firearms to federally licensed firearms dealers (federal firearms licensees,
or FFLs). The FFLs then resell the guns to lawful purchasers. Should this
practice be outlawed? Does your answer turn on an instinct about whether
even small reductions in guns per capita would be socially beneficial?
Review the material in Chapter 1 tracking the gun-crime rate and the
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number of private guns in the United States. Does that material support
your intuitions?

3. Ammunition handloading. In the United States, millions of people manufac-
ture their own ammunition. As noted in Chapter 3, Americans have long
made their own ammunition, but today it is much easier because ammuni-
tion components, such as primers and gunpowder, are readily available at
retail. Home workshop presses for “handloading” or “reloading” start with
an empty, used ammunition shell, and then assemble a new primer, gun-
powder, and bullet to create a fresh round of ammunition.

Competitive target shooters are often handloaders. They fire so much
ammunition during practice (often tens of thousands of rounds per year)
that they cannot afford to use only store-bought ammunition. More impor-
tantly, their custom crafted ammunition, geared precisely to their partic-
ular guns, will be more accurate than factory ammunition. Some hunters
create custom ammunition tailored to their particular firearm and type
of game. Many firearms safety trainers handload especially low-powered
ammunition for use in teaching beginners. Another category of handload-
ers is hobbyists who simply enjoy making things themselves and saving
money. The competitive shooter might manufacture more than a thou-
sand rounds of ammunition in a month. The big game hunter might make
only 50 or 100 per year.

Handloading is lawful in every US state, and no state requires a spe-
cific permit for handloading. CIFTA declares (in art. I, § 1, and art. IV, § 1)
that “manufacture or assembly” of ammunition may only take place if the
government has issued a license. The Bureau of Alcohol, Tobacco, Fire-
arms and Explosives (ATF) currently issues licenses to companies (or indi-
viduals) who manufacture ammunition that will be transferred to another
person. Requiring licenses for handloading for personal use would require
a major addition of new ATF personnel to process millions of manufactur-
ing license applications. Would changing U.S. laws to comply with CIFTA
be good policy?

4. Manufacturing. CIFTA not only requires that manufacture of firearms or
ammunition be forbidden except under government license. Article I fur-
ther mandates licensing for the manufacture of “other related materials.”
These are defined as “any component, part, or replacement part of a fire-
arm, or an accessory which can be attached to a firearm.” The definition
straightforwardly includes all firearms spare parts. It also includes accesso-
ries that are attached to firearms, such as scopes, ammunition magazines,
sights, recoil pads, bipods, and slings.

Current U.S. law requires a license to manufacture firearms commer-
cially, and “firearm” is defined as the receiver (see online Ch. 15.A; 27 CFR
§ 478.11 (receiver definition)). No federal license is needed for making
other parts of the firearm, such as barrels or stocks, or other firearms acces-
sories, such as scopes, slings, or the like.

The Convention literally requires federal licensing of the manufactur-
ers and sellers of barrels, stocks, screws, springs, and everything else that may
be used to make firearms. Likewise, the manufacture of all accessories—for
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example, scopes, sights, lasers, slings, bipods, and so on—would have to be
licensed.

In the United States, the manufacture of an ordinary firearm or ammu-
nition for personal use does not require a license, because the manufacturer
licensing requirements apply only to persons who “engage in the business”
by engaging in repeated transactions for profit. 18 U.S.C. § 923(a). But see
28 U.S.C. §§ 5821-5822 (requiring federal permission and a tax payment
for the manufacture of certain firearms, such as machine guns and short-
barreled rifles or shotguns, covered by the National Firearms Act). The
Convention would require licensing for everyone.

Many, perhaps most, firearm owners tinker with their guns. They may
replace a worn-out spring or install a better barrel. Or they may add acces-
sories such as a scope, a laser aiming device, a recoil pad, or a sling. All
of these activities would require a government license under CIFTA. The
Article I definition of “Illicit manufacturing” is “the manufacture or assembly
of firearms, ammunition, explosives, and other related materials” (emphasis
added).

Even if putting an attachment on a firearm were not considered in
itself to be “assembly,” the addition of most components necessarily requires
some assembly. For example, scope bases and rings consist of several pieces
that must be assembled. Replacing one grip with another requires, at the
least, the use of screws. And in some guns, like the AR-15, replacement of
the grip, if done incorrectly, will cause the gun to malfunction. The grip on
an AR holds in place a spring and plunger that control the safety selector
switch. If the spring and plunger fall out when you remove the grip (they
often do), installing a new grip would seemingly constitute assembly.

Because the definition of “manufacturing” is so broad, most gun
owners would eventually be required to obtain a manufacturing license.
CIFTA itself does not specifically require gun registration (although the
CIFTA model legislation, discussed below, does require comprehensive reg-
istration). Under current US federal laws, once a person has a manufac-
turing license, registration comes with it. Existing federal regulations for
the manufacturers of firearms and ammunition require that manufacturers
keep detailed records of what they manufacture, and these records must be
available for government inspection.

Would it be a good idea if handloaders were required to keep records
of every round they made, and gun owners had to keep a record of every-
thing they “assembled” (e.g., putting a scope on a rifle)? These records
would then presumably be open to warrantless ATF inspection. See United
States v. Biswell, 406 U.S. 311 (1972) (Ch. 8.C.2.b) (discussing warrantless
inspections of federal firearms licensees).

5. Requirement to change US law? CIFTA mandates that “States Parties that have
not yet done so shall adopt the necessary legislative or other measures to
establish as criminal offenses under their domestic law the illicit manufac-
turing of and trafficking in firearms, ammunition, explosives, and other
related materials. . . . [T]he criminal offenses established pursuant to the
foregoing paragraph shall include participation in, association or conspir-
acy to commit, attempts to commit, and aiding, abetting, facilitating, and
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counseling the commission of said offenses.” Yet the Preamble of CIFTA
says: “[ TThis Convention does not commit States Parties to enact legislation
or regulations pertaining to firearms ownership, possession, or trade of a
wholly domestic character.” Mexico, however, has long taken the position
that the domestic market is impossible to separate from the international
market.

Does the Preamble negate the comprehensive licensing system that
CIFTA demands? The exemptions are for “ownership, possession, or trade.”
There is no exemption for “manufacturing.” As detailed above, “manufac-
turing” is defined broadly enough to include the home manufacture of
ammunition, as well as repair of one’s firearm, or assembling an accessory
for attachment to one’s firearm.

The nations that have ratified CIFTA so far have not fully implemented
the literal requirements regarding firearms and related material manufac-
turing. It is hardly unusual for nations to make a show of ratifying a treaty
but then do little to carry out the treaty’s requirements.

6. CIFTA as a basis for executive branch regulations. If the CIFTA Convention
received the advice and consent of the Senate, it would become the law of
the land, on equal footing with congressional enactments and second only
to the Constitution. Would the ATF then be empowered to write regula-
tions implementing the Convention—without waiting for Congress to pass
a new statute? Would any of the regulations necessary to implement CIFTA
raise Second Amendment questions under District of Columbia v. Heller, 544
U.S. 570 (2008) (Ch. 10.A)?

A “self-executing” treaty is an independent source of authority for
domestic regulations. Under traditional views of international law, CIFTA
is not self-executing, because it anticipates that ratifying governments will
have to enact future laws in order to comply.

On the other hand, CIFTA does not explicitly disclaim self-executing
status. Harold Koh, former Legal Adviser to the US Department of State,
has challenged the doctrine of “so-called self-executing treaties” and argues
that the Supreme Court decisions creating the doctrine are incorrect. In
other words, Koh argues that all treaties should be presumed to be self-
executing. See Harold Hongju Koh, Paying “Decent Respect” to World Opinion
on the Death Penalty, 35 U.C. Davis L. Rev. 1085, 1111 & n.114 (2002); Harold
Hongju Koh, The 1998 Frankel Lecture: Bringing International Law Home, 35
Hous. L. Rev. 623, 666 (1998); Harold Hongju Koh, Transnational Public
Law Litigation, 100 Yale L.J. 2347, 2658 n.297 (legislatures “should ratify
treaties with a presumption that they are self-executing”), 2360-61, 2383-84
(1991).

Would it be better if treaties ratified by the Senate automatically had
the same force as federal statutes and automatically authorized relevant
administrative agencies to promulgate regulations?

7. Would Senate ratification of CIFTA trump the 2005 Protection of Lawful
Commerce in Arms Act (Ch. 8.D), which outlaws most lawsuits against fire-
arm manufacturers and stores that comply with all gun controls and that
sell properly functioning firearms?


https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2838&context=fss_papers
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2838&context=fss_papers
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2883&context=fss_papers
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2944&context=fss_papers
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2944&context=fss_papers
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10.

Suppose that the Senate, when ratifying CIFTA, added specific reserva-
tions that CIFTA is not self-executing, that CIFTA authorizes no additional
regulations, and that CIFTA does not authorize any new lawsuits. Could the
US executive branch properly ignore the reservations? Regarding a Senate
reservation to another treaty, Koh wrote, “Many scholars question persua-
sively whether the United States declaration has either domestic or inter-
national legal effect.” Harold Hongju Koh, Is International Law Really State
Law?, 111 Harv. L. Rev. 1824, 1828-29 n.24 (1998).

Freedom of speech. The anti-counseling provision in CIFTA article IV(2) is
very broad. In some of the signatory foreign dictatorships, such as Venezu-
ela or Cuba, it is illegal for a citizen of the country to say that fellow citizens
should arm themselves for defense against government violence. Presum-
ably CIFTA’s effect on speech within the tyrannized nation would be min-
imal, since the tyrants already repress speech without need to cite CIFTA.
However, CIFTA’s anti-counseling rules apply in any ratifying nation. So, for
example, if the U.S. ratified, speech within the United States that urged the
armed overthrow of the Venezuelan dictatorship would be illegal, whether
that speech were made by a Venezuelan exile or by an American. Pursuant
to CIFTA, the U.S. government would be required to extradite the speaker
for prosecution in Venezuela. See Theodore Bromund, Ray Walser & David
B. Kopel, The OAS Firearms Convention is Incompatible with American Liberties
(May 19, 2010).

Freedom of association. Some persons have urged that the National Rifle
Association be prosecuted as a terrorist organization. Under CIFTA arti-
cle 1V, could the NRA prosecuted if it urged people not to comply with
CIFTA—for example, urging people to carry on with their traditional
home gunsmithing without obtaining the license that CIFTA requires?
Under the First Amendment, the traditional rule is that speech advocating
the commission of a crime can only be prosecuted when there is danger
of imminent lawless action—for example, urging an angry mob to attack
a nearby individual. When circumstances allow for reflection rather than
imminent action (e.g., when the communication is delivered via a book),
prosecution is not permitted. Brandenburg v. Ohio, 395 U.S. 444 (1969) (per
curiam).

CIFTA model legislation. The OAS had drafted model legislation for the
implementation of CIFTA, including: Model Legislation on the Marking
and Tracing of Firearms (Apr. 19, 2007); Draft Model Legislation and Com-
mentaries on Legislative Measures to Establish Criminal Offenses (May 9,
2008); Broker Regulations (Nov. 17-20, 2003). All are available at http://
WWW.0as.0rg.

The CIFTA models criminalize any “unauthorized” acquisition of
firearms or ammunition. Respecting the seizure of any “illicit” firearms
or ammunition, the model legislation states that courts “shall issue, at any
time, without prior notification or hearing, a freezing or seizure order.”
The recommended prison term for any unauthorized firearm or ammuni-
tion is from one to ten years.


https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2898&context=fss_papers
https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=2898&context=fss_papers
https://www.heritage.org/report/the-oas-firearms-convention-incompatible-american-liberties
https://www.law.cornell.edu/supremecourt/text/395/444
http://www.oas.org
http://www.oas.org
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“Arms Brokers” are defined as anyone who “for a fee, commission or
other consideration, acts on behalf of others to negotiate or arrange con-
tracts, purchases, sales or other means of transfer of firearms, their parts or
components or ammunition.” This is broad enough to include a hunting
guide who arranges that the local gun store have suitable ammunition on
hand for his clients.

Arms brokers must have a license from the national government. A
broker must file annual reports with the government specifying exactly
what arms and ammunition he brokered, and to whom. A broker’s records
are subject to government inspection without need for a warrant.

Pursuant to the CIFTA model, governments must register all guns and
their owners: “The name and location of the owner and legal user of a fire-
arm and each subsequent owner and legal user thereof, when possible.” In
addition, people who do not own a gun, but who use it (e.g., borrowing a
friend’s gun to go hunting), must also register: “The name and location of
the owner and legal user of a firearm and each subsequent owner and legal
user thereof, when possible.”

Which elements of the CIFTA model laws would be appropriate for
adoption in the United States?

11. Asian cooperation. Unlike the Western Hemisphere, Europe, or Africa, the
continent of Asia has no regional gun control conventions. However, the
Association of Southeast Asian Nations (ASEAN) does promote regional
cooperation against illicit trade. Various forms of cooperation, and their
limited efficacy to date, are examined in A.K. Fidelia Syahmin, The Inter-

national Cooperation to Eradicate Illicit Firearms Trafficking in Southeast Asian
Region, 2 Sriwijaya L. Rev. 183 (July 2018).

C. Classical International Law

International law in some form can be found in ancient times, such as in the
Roman Law concept of jus gentium (laws that are found among all peoples), or
in the first true international legal code, the Rhodian Law, which was promul-
gated by the rulers of the island of Rhodes, in the eastern Mediterranean Sea.
The Rhodian Law was the earliest maritime code, and was put into its final form
between 600 and 800 A.p. The Rhodian Law extended far beyond the boundar-
ies of the island of Rhodes and was the widely accepted international law for the
thriving maritime trade of the eastern Mediterranean."”

13.  Notably, the Rhodian Law recognized personal self-defense: “Sailors are fighting
and A strikes Bwith a stone or log; Breturns the blow; he did it from necessity. Even if A dies,
if it is proved that he gave the first blow whether with a stone or log or axe, B, who struck and
killed him, is to go harmless; for A suffered what he wished to inflict.” Walter Ashburner, The
Rhodian Sea Law 84 (Walter Ashburner ed., 2001).


http://journal.fh.unsri.ac.id/index.php/sriwijayalawreview/article/view/121
http://journal.fh.unsri.ac.id/index.php/sriwijayalawreview/article/view/121
http://journal.fh.unsri.ac.id/index.php/sriwijayalawreview/article/view/121
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Butinternational law in the sense that we understand it today was created
during the Age of Discovery and the Enlightenment, in what is now called the
Classical Period in international law. At that time, influential scholars wrote
treatises about the obligations of civilized nations, and these treatises were
often accepted by national governments as authoritative statements of bind-
ing law. The treatises covered a variety of issues, such as rules for the treat-
ment of ambassadors, and for maritime trade and navigation. The preeminent
concern, however, was the law of war. These treatises prohibited making war
against civilians, killing prisoners, and attacking without provocation for the
purpose of conquest. The laws of war were derived by deduction from the
principles of personal self-defense. For example, a person has the right to
use force to defend herself against a violent attacker, but if she subdues the
attacker and ties him up so that he is no longer a threat, then she may not kill
the attacker. Similarly, once an enemy soldier is taken prisoner, he must not
be killed.

The treatises were works of moral and political philosophy. Because they
attempted to elucidate the laws that must necessarily apply to all nations, they
started with natural law, which by definition is found everywhere. (See the Index
entry on “Natural rights” for discussion of natural law in the printed textbook.)
Starting from first principles, including the natural rights of self-defense, the
treatises examined topics such as when forcible resistance to tyranny was legiti-
mate, or whether invading another country to liberate its people from a tyrant
could be lawful.

All of the authors discussed below were very influential in their own time,
and for centuries afterward. In Protestant Europe and its American colonies,
the ideas of two leading Catholic authors, Vitoria and Suarez, were mainly
known through restatement by Protestant writers, such as Grotius, Pufendorf,
and Vattel. In the American Founding Era, Vattel was generally treated as
the authoritative standard of international law. For example, after the French
Revolution executed King Louis XVI, President Washington’s administration
had to decide whether the 1778 Franco-American treaty of friendship was still
binding even after the change in France’s government. Based on Vattel, the
Washington administration concluded that the treaty was no longer binding,
and so the administration proclaimed American neutrality in France’s new
war with Great Britain. Noah Feldman, The Three Lives of James Madison
373 (2017).

You may find that the attitudes expressed toward arms and to individual
self-defense in these Classical international law materials differ markedly from
the attitude implicit in some of materials excerpted in the other Parts of this
Chapter.

The narrative below, describing the authors and their treatises, is based
on David B. Kopel, Paul Gallant & Joanne D. Eisen, The Human Right of Self-
Defense, 22 BYU ]. Pub. L. 43 (2008). Additional citations can be found therein.
For some authors, we provide links to English translations of the works; these
translations are not necessarily the same as the English translations used in
the Kopel, Gallant, and Eisen article, so there may be small differences in
wording.


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1022097
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1022097
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1. Francisco de Vitoria

During the sixteenth century, the higher education system of Spain was the
greatest in the world, and the greatest of the Spanish universities was the Uni-
versity of Salamanca. At Salamanca, as at other universities, the most prestigious
professorship was head Professor of Theology—a position that included the full
scope of ethics and philosophy.

When the Primary Chair in Theology at the University of Salamanca
became open in 1526, Francisco de Vitoria (1486-1546) was selected to fill it.
He was chosen, in accordance with the custom of the time, by a vote of the stu-
dents. One of Vitoria’s biographers observed, “It is no slight tribute to democ-
racy that a small democratic, intellectual group should have chosen from among
the intellectuals the one person best able to defend democracy for the entire
world.” James Brown Scott, The Spanish Origin of International Law: Francisco
de Vitoria and His Law of Nations 73 (1934).

Like Thomas Aquinas (Ch. 16.C.3.c), Vitoria came from the Dominican
Order of monks, which governed itself through democratic, representative pro-
cedures established in the Order’s written constitution. Between the destruction
of the Roman Republic by Julius Caesar in the first century s.c. (Ch. 16.B.2.b)
and the founding of the Dominicans in the thirteenth century A.p., the Western
world had very little experience with functional, enduring systems of demo-
cratic government. The Dominican Order served as one of the incubators of
democracy for the modern world."

University lectures were open to the public, and Vitoria attracted huge
audiences of students and laymen. He quickly became known as the best teacher
in Spain. He was the founder of the School of Salamanca: a group of Spanish
scholars who applied new insights to the Scholastic system of philosophy. (Scho-
lasticism, a dialectical methodology for academic inquiry, had been developed
centuries before by Thomas Aquinas and other scholars. See Ch. 16.C.3.)

Vitoria had been educated in Paris and was part of a continent-wide com-
munity of Dominican intellectuals. Accordingly, Vitoria was an internationalist.
One biographer summarized: “Vitoria was a liberal. He could not help being a
liberal. He was an internationalist by inheritance. And because he was both, his
international law is a liberal law of nations.” Scott, supra, at 280.

Francisco de Vitoria’s classroom became “the cradle of international law.”
“Vitoria proclaimed the existence of an international law no longer limited to
Christendom but applying to all States, without reference to geography, creed,
or race.” Id.

The Spanish conquest of the New World impelled the sixteenth century’s
scholarly inquiry into international law. Many Spaniards were concerned with
whether the conquests were moral and legal. The debate led to Francisco de
Vitoria’s 1532 treatise, De Indis (On the Indians). The first two sections of the
treatise rejected every argument that Christianity, or the desire to propagate
the Christian faith, or even the express authority of the Pope, could justify the

14. The Catholic Benedictine Order, governed by the Rule of St. Benedict (sixth or
seventh century A.p.), also had democratic elements, such as the election of the abbot by all
the monks. Vitoria’s name is sometimes spelled “Vittoria” or “Victoria.”


https://en.wikisource.org/wiki/De_Indis_De_Jure_Belli
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conquest of the Indians. Vitoria wrote that heretics, blasphemers, idolaters,
and pagans—including those who were presented with Christianity and obsti-
nately rejected it—retained all of their natural rights to their property and their
sovereignty.

In section three, Vitoria examined other possible justifications for the con-
quest. He argued in favor of an unlimited right of free trade. If a Frenchman
wanted to travel in Spain, or to pursue peaceful commerce there, the Spanish
government had no right to stop him. Similarly, the Spanish had the right to
engage in commerce in the New World. A Frenchman had the right to fish or
to prospect for gold in Spain (but not on someone’s private property), and the
Spanish had similar rights in the New World. If the Indians attempted to pre-
vent the Spanish from engaging in free trade, then the Spanish should peace-
fully attempt to reason with them. Only if the Indians used force would the
Spanish be allowed to use force, “it being lawful to repel force with force.”"

Vitoria also argued for a duty of humanitarian intervention, because “inno-
cent folk there” were victimized by the Aztecs’ “sacrifice of innocent people or
the killing in other ways of uncondemned people for cannibalistic purposes.”
(Indeed, the Spanish conquest of Mexico was only possible because so many
other Mexican tribes were tired of being used as the main protein source for
the Aztecs, and so they allied with the Spanish in war against the Aztecs.) The
principle of humanitarian intervention against human sacrifice and other
atrocities was not limited to Spaniards and Aztecs; it was universally applicable.

Although Spanish title in the New World could be legitimately defended,
according to Vitoria, Spain’s subsequent abuses of the Indians could not. As
Vitoria put it, “I fear measures were adopted in excess of what is allowed by
human and divine law.” He wrote on another occasion that the pillage of the
Indians had been “despicable,” and the Indians had the right to use defensive
violence against the Spaniards who were robbing them.

Vitoria produced a follow-up treatise, commonly known as On the Law of
War, examining the lawfulness of Spanish warfare in the New World, as mea-
sured by international legal standards of war. The treatise explained various
reasons why personal and national self-defense are lawful. One reason is that
a contrary rule would put the world in “utter misery, if oppressors and robbers
and plunderers could with impunity commit their crimes and oppress the good
and innocent, and these latter could not in turn retaliate upon them.”

His “first proposition” was:

Any one, even a private person, can accept and wage a defensive war. This is shown
by the fact that force may be repelled by force. Hence, any one can make this kind
of war, without authority from any one else, for the defense not only of his person,
but also of his property and goods.

From the first proposition about personal self-defense, Vitoria derived his
second proposition: “Every state has authority to declare war and to make war”

15. For the Roman law principle that Vitoria quoted, see Chapters 16.B.2.e, 16.C.3.a,
16.C.3.c, 16.D.2.a; Edward Coke, Institutes of the Laws of England (Ch. 2.E Note 3); S.C.
Const. pmbl. (1776) (Ch. 3.H.1).
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in self-defense. State self-defense is broader than personal self-defense, because
personal self-defense is limited to immediate response to an attack, whereas a
state may act to redress wrongs from the recent past.

The personal right to self-defense was used to derive humanitarian restric-
tions on war. Vitoria examined whether, in warfare between nations, it is lawful
to deliberately kill innocent noncombatants. He explained such killings could
not be just, “because it is certain that innocent folk may defend themselves
against any who try to kill them.” Because self-defense by innocents is just, the
killing of innocents is unjust. “Hence it follows that even in war with Turks it is
not allowable to kill children. This is clear because they are innocent. Aye, and
the same holds with regard to the women of unbelievers.”

Vitoria thus held that international law protected everyone, not just Chris-
tians, because the basic moral principles that underpinned international law
applied globally. He was likewise at the forefront in insisting that the same moral
rules that applied to ordinary individuals also applied to the great and the pow-
erful, including governments. Vitoria was the world’s most renowned scholar
urging humanitarian limits on war. The moral principle he used to derive those
humanitarian limits was the personal right of self-defense.

In other writings, Vitoria directly connected the right of self-defense to a
right of defense against tyranny—either in a personal or in a political context.
Thus, a child has a right of self-defense against his own father if the father tried
to kill him. Analogously, a subject may defend himself against a murderous
king; and people may even defend themselves against an evil pope. Likewise,
innocent Indians or Muslims may defend themselves against unjust attacks by
Christians.

NOTES & QUESTIONS

1. Vitoria, like other classical authors, carefully examined the similarities
and distinctions between “private war” (use of force by an individual) and
“public war” (use of force by a government). In this Section C, observe the
many situations where the rules for private war and public war are the same,
and the exceptions where there is more latitude in one or the other.

2. In the years before the ratification of the Second Amendment in 1791,
there are many documents that use “bear arms,” or “bearing arms,” or sim-
ilar phrases in conjunction with “war” or similar words. In context, some of
these documents are plainly about military combat, while others are more
general. In interpreting the Second Amendment, some persons argue
that any phrase such as “bear arms in war” must indicate that the Second
Amendment’s “bear arms” refers only to militia service, since militias fight
wars. However, the militia-only argument overlooks the long-standing usage
in Western thought, including by the scholars excerpted in Section C, of
using “war” to include personal self-defense.

3. If Vitoria is correct that personal self-defense is the basis for the legitimacy
of defensive state warfare, does a state that forbids personal self-defense
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forfeit its legitimacy to engage in warfare? A state that forbids the practical
tools for self-defense?

4. Vitoria strongly believed in commerce as a human right and said that a
Frenchman had a right to travel to Spain to engage in trade. Similarly, a
Spaniard had a right to travel to the Aztec Empire in Mexico to engage in
trade there. Do you agree that commerce is 2 human right? If it is, can the
would-be traveler use force as a last resort against attempts to exclude him?

2. Francisco Suarez

Francisco Suarez (1548-1617) was appointed to a chair in philosophy at the Uni-
versity of Segovia at the age of 23. During his career, he taught at Salamanca, in
Rome, and at the University of Coimbra (in Portugal). Suarez wrote 14 books
on theological, metaphysical, and political subjects, and was widely recognized
as a preeminent scholar of his age, and a founder of international law.

Self-defense is “the greatest of rights,” wrote Sudrez. It was a right that no
government could abolish, because self-defense is part of natural law. The irre-
vocable right of self-defense has many important implications for civil liberty.
A subject’s right to resist a manifestly unjust law, such as a bill of attainder,' is
based on the right of self-defense.

Similarly, as a last resort, an individual subject may kill a tyrant, because of
the subject’s inherent right of self-defense, by “the authority of God, Who has
granted to every man, through the natural law, the right to defend himself and
his state from the violence inflicted by such a tyrant.”

Unlike some moderns, Suarez did not assume that “the state” was identical
to “the government.”17 Rather, the state itself could exercise its right of “self-
defence” to depose violently a tyrannical king, because of “natural law, which
renders it licit to repel force with force.” The principle that “the state” had
the right to use force to remove a tyrannical government was consistent with
Sudrez’s principle that a prince had just power only if the power was bestowed
by the people.

Like the other founders of international law, Sudrez paid particular atten-
tion to the laws of war. The legitimacy of state warfare is, according to Sudrez,

16. A legislative act declaring a person guilty of treason or another crime without a
trial. Prohibited by U.S. Const. art. I, § 9 cl. 3 (federal) & § 10 cl. 1 (state).

17. The author of the first American dictionary of the English language agreed.
“State” meant “[a] political body, or body politic; the whole body of people united under
one government, whatever may be the form of government. . . . More usually the word signi-
fies a political body governed by representatives. . . . In this sense, state has some times more
immediate reference to government, sometimes to the people or community.” 2 Noah Web-
ster, An American Dictionary of the English Language 80 (1828); See also District of Columbia
v. Heller, 554 U.S. 570, 597 (“the phrase ‘security of a free State’ and close variations seem to
have been terms of art in eighteenth-century political discourse, meaning a ‘free country’ or
free polity”) (citing Eugene Volokh, Necessary to the Security of a Free State, 83 Notre Dame L.
Rev. 1, 5 (2007).


http://webstersdictionary1828.com/
https://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=1235&context=ndlr
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derivative of the personal right of self-defense, and the derivation shows why
limits could be set on warfare. Armed self-defense against a person who is trying
violently to take one’s land is “not really aggression, but defence of one’s legal
possession.” The same principle applies to national defense—along with the
corollary (from Roman law (Ch. 16.B.2) that the personal or national actions
be “waged with a moderation of defence which is blameless” (that is, not grossly
disproportionate to the attack)).

For the individual and for the state, defense against an aggressor is not only
a right, but a duty—such as for a parent, who is obliged to defend her child:

Secondly, I hold that defensive war not only is permitted, but sometimes is even
commanded. This first part of this proposition . . . holds true not only for public
officials, but also for private individuals, since all laws allow the repelling of force
with force. The reason supporting it is that the right of self-defence is natural and
necessary. Whence the second part of our proposition is easily proved. For self-
defence may sometimes be prescribed [i.e., mandated], at least in accordance
with the order of charity. . . . The same is true of the defence of the state, espe-
cially if such defence is an official duty. . . .

Francisco Suarez, De Triplici Virtute Theologica, Fide, Spe, et Charitate (1621)
(On the Three Theological Virtues, Faith, Hope, and Charity), in 2 Selections
from Three Works of Francisco Suarez, S.J. 802-03 (Gwladys L. Williams ed.,
1944) (Disputation 13, § 1.4).

While Sudrez (like Vitoria) was a member of a Catholic religious order, he
was extremely influential on Protestant writers. The eminent British historian
Lord Acton wrote that “the greater part of the political ideas” of John Milton
and John Locke “may be found in the ponderous Latin of Jesuits who were sub-
jects of the Spanish Crown. . ..” such as Sudrez. John Dalberg Acton, The His-
tory of Freedom and Other Essays 82 (1907). Suarez was also a major influence
on Grotius, who is discussed next.

NOTES & QUESTIONS

1. Suadrez’s last book, De Defensio Fidei Catholicae Adversus Anglicanae Sectae Errores
(Defense of the Catholic Faith against the Errors of the Anglican Sect), was
published in 1613. It directly challenged the English King James I's asser-
tion of divine right. (Ch. 2.H.1) De Defensio was publicly burned in London
in 1614. Sudarez’s advocacy of the right of revolution was so powerful that
the Catholic Parlement in Paris burned the book the same year. Do govern-
ments have the legitimate power to suppress books arguing for a right of
revolution? Does it depend on the government and other circumstances?

2. Modern Spanish law on self-defense is detailed in M. Luzon Pena, Aspectos
Esenciales de la Legitima Defensa (Julis César Faria ed., Buenos Aires 2d
ed. 2006) (1978). Self-defense is a justification, not a mere excuse, and is
immune from any criminal or civil liability. In some situations, the defense
of third persons may be a legal duty. /d. at 526-27; C6édigo Penal (Criminal
Code), art. 20, § 4 (anyone acting in defense of their own rights or of a


https://oll.libertyfund.org/titles/acton-the-history-of-freedom-and-other-essays
https://oll.libertyfund.org/titles/acton-the-history-of-freedom-and-other-essays
https://archive.org/stream/bub_gb_-PUKa5teGz4C/bub_gb_-PUKa5teGz4C_djvu.txt
https://confilegal.com/20170710-codigo-penal-libro-primero-disposiciones-generales/#t1c2
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third person; illegitimate aggression is presumed from illegal entrance into
a dwelling; the means used for defense must be rational; defender must not
have sufficiently provoked the attacker), 118 (no civil liability).

3. Hugo Grotius

The Dutch scholar Hugo Grotius (1583-1645) was a child prodigy who enrolled
at the University of Leiden when he was 11 years old. Hailed as “the miracle of
Holland,” he wrote more than 50 books, and “may well have been the best-read
man of his generation in Europe.” David B. Bederman, Reception of the Classical
Tradition in International Law: Grotius’ De Jure Belli Ac Pacis, 10 Emory Int’] L. Rev.
1, 46 (1996).

As the 2005 edition of his 1625 masterpiece The Rights of War and Peace puts
it, the book has “commonly been seen as the classic work in modern public
international law, laying the foundation for a universal code of law.” Or as inter-
national legal scholar George B. Davis wrote in 1900, the book was “the first
authoritative treatise upon the law of nations, as that term is now understood.”
George B. Davis, The Elements of International Law 15 (2d ed. 1900). “It was at
once perceived to be awork of standard and permanentvalue, of the firstauthor-
ity upon the subject of which it treats,” said Davis. A 1795 author explained, “in
about sixty years from the time of publication, it was universally established in
Christendom as the true fountain-head of the European Law of Nations.” Robert
Ward, An Enquiry into the Foundation of the Law of Nations in Europe from
the Time of the Greeks and Romans to the Age of Grotius 621 (1795). In short,
“it would be hard to imagine any work more central to the intellectual world
of the Enlightenment,” writes Richard Tuck, in his Introduction to the 2005
edition of Grotius. Richard Tuck, Introduction to 1 Hugo Grotius, The Rights
of War and Peace at xi (Richard Tuck ed., Liberty Fund 2005) (reprint of 1737
English translation by John Morrice of the 1724 annotated French translation
by Jean Barbeyrac) (1625).'8

During the sixteenth century, there were 26 editions of the original Latin
text, as well as translations into French, English, and Dutch. The next century
saw 20 Latin editions, and multiple editions in French, English, Dutch, German,
Russian, and Italian.

The purpose of The Rights of War and Peacewas to civilize warfare, especially
to protect noncombatants from attack. To do so, Grotius started with the right
of personal defense. As Grotius observed, even human babies, like animals,
have an instinct to defend themselves. Moreover, self-defense was essential to
social harmony, for if people were prevented from using force against others
who were attempting to take property by force, then “human Society and Com-
merce would necessarily be dissolved.”

After listing numerous examples from Roman law and the Bible, in which
personal self-defense and just war were approved, Grotius declared that “[b]y

18. The Liberty Fund’s Online Library of Liberty offers many free, modern editions of
classic works of liberty, including Grotius.


https://confilegal.com/20170710-codigo-penal-libro-primero-disposiciones-generales/#t5c2
https://www.onread.com/book/The-elements-of-international-law-855565
https://archive.org/details/enquiryintofound12ward/page/620
https://archive.org/details/enquiryintofound12ward/page/620
https://oll.libertyfund.org/pages/grotius-war-peace
https://oll.libertyfund.org/pages/grotius-war-peace
http://oll.libertyfund.org/
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the Law of Nature then, which may also be called the Law of Nations,” some
forms of national warfare were lawful, as was personal warfare in self-defense. The
rationale for both was succinctly expressed in the Roman maxim: “It is allowed
to Repel Force by Force.” Examples of personal and national use of force were
woven together seamlessly, for the same moral principles applied to both.

Grotius classified “Private War” (justifiable individual self-defense) and
“Public War” (justifiable government-led collective self-defense) as two types of
the same thing. Regarding personal self-defense:

We have before observed, that if a Man is assaulted in such a Manner, that his
Life shall appear in inevitable Danger, he may not only make War upon, but very
justly destroy the Aggressor; and from this Instance which every one must allow us,
it appears that such a private War may be just and lawful. It is to be observed, that
this Right of Self-Defence, arises directly and immediately from the Care of our own
Preservation, which Nature recommends to every one. . . .

Relying on the Scholastic philosopher Thomas Aquinas (Ch. 16.C.3.c), Grotius
explained that defensive violence is based on the intention of self-preservation,
not the purpose of killing another.

Self-defense is appropriate not just to preserve life, but also to prevent the
loss of a limb or member, rape, and robbery: “I may shoot that Man who is
making off with my Effects, if there’s no other Method of my recovering them.”
To this discussion, Jean Barbeyrac—Grotius’s most influential translator and
annotator—added the footnote: “In Reality, the Care of defending one’s Life
is a Thing to which we are obliged, not a bare Permission.” (The Barbeyrac
edition was the standard in American colonies. See Chapter 2.K.4 for John
Adams’s lengthy verbatim reliance on Barbeyrac in a newspaper essay arguing
for the American right of revolution. See infra Section C.4, discussing Samuel
von Pufendorf, for more on Barbeyrac’s influence.)

“What we have hitherto said, concerning the Right of defending our Persons
and Estates, principally regards private Wars; but we may likewise apply it to pub-
lick Wars, with some Difference,” Grotius explained. Grotius then noted various
differences; for example, personal wars (that is, individual violence) are only for
the purpose of self-defense, whereas public wars (those undertaken by a nation)
could have the additional purposes “of revenging and punishing Injuries.”

The Italian writer Alberico Gentili (1552-1608) had argued that a nation
could attack another nation if the former feared the growing power of the latter.
Diego Panizza, Political Theory and Jurisprudence in Gentili’s De Iure Belli: The Great
Debate Between ‘Theological’ and ‘Humanist’ Perspectives from Vitoria to Grotius 20
(NYU Institute for International Law and Justice, Working Paper No. 2005/15,
2005). Grotius called Gentili’s doctrine “abhorrent to every principle of equity.”
Grotius’s counter-argument was the national self-defense restrictions that come
directly from the rules of personal self-defense.

Grotius also wrote that victorious warriors must not abuse the bodies of
the dead. As Barbeyrac elaborated, there is no legitimate purpose in mutilating
the dead, because “this is of no Use either for our Defence, the Support of our
Rights, or in Word for any lawful End of War.”

While Grotius approved only in rare circumstances of a people carrying
out a revolution against an oppressive government, he did argue that other


http://iilj.org/wp-content/uploads/2016/08/Panizza-Political-Theory-and-Jurisprudence-in-Gentilis-De-Iure-Belli-2005-1.pdf
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nations have a right and a moral obligation to invade and liberate nations from
domestic tyranny. Barbeyrac’s footnotes in these sections, and elsewhere in the
book, argued for a much broader right of revolution.

Several years before writing The Rights of War and Peace, Grotius penned
The Free Sea (Mare Librum), which was a foundational book of maritime law,
and hence of international law. In The Free Sea, he argued that natural law is
immutable, and cannot be overturned by governments. Sudrez had made the
same point explicitly, and the principle is implicit in most of the other Classical
founders of international law.

NOTES & QUESTIONS

1. Do you agree with Grotius that a people would never enter into a social
compact if the price were to surrender their right of resisting an unjust and
violent government? If given the choice at the start of a new political system,
would you give up that right? Under what conditions? Does it depend on
how bad you perceive the alternative “state of nature” to be? What if during
an agreed “trial period,” the new social compact produced order and pros-
perity? What about the generations that come after you: should they also
have a trial period?

2. Grotius allowed a nation to wage public war for “revenging and punishing
Injuries,” but individuals were forbidden to engage in private war for the
same purposes. What are the best rationales for the distinction? How can
a nation have rights greater than the collective rights of all the individuals
who comprise the nation? If private war for revenge and punishment were
lawful, what challenges would be presented to today’s legal systems?

4. Samuel von Pufendorf

The Swedish scholar Samuel von Pufendorf (1632-94) was the first person
appointed as a professor of the law of nations at the University of Heidelberg.
The position was created explicitly to allow Pufendorf to teach Grotius’s text.
Pufendorf also served as a counselor to the King of Sweden and the King of
Prussia. In 1672, he published the eight-volume magnum opus, Of the Law of
Nature and Nations. It was instantly recognized as a work of tremendous impor-
tance and was published in many editions all over Europe. “[T]he two works
[of Grotius and Pufendorf] together quickly became the equivalent of an ency-
clopedia of moral and political thought for Enlightenment Europe.” Richard
Tuck, Introduction to the 2005 edition of Grotius, supra.

Pufendorf advanced the theories of Grotius, while also incorporating ideas
of later philosophers such as John Locke and Thomas Hobbes. Pufendorf was
not the first to argue that international law applied beyond the relations of
Christian nations with each other, but his overriding concern for the common
human community made the theme especially important in his book. Pufendorf
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(born in the middle of Europe’s devastating Thirty Years War, 1618-48) was, like
Grotius, greatly interested in restraining warfare, but Pufendorf painted on a
broader canvas. As he pondered how the global community might live together
more peaceably, he also considered how individuals could live together suc-
cessfully in society. Repeatedly he argued that the right, duty, and practice of
self-defense—at the personal level and at the national level—are essential for
the preservation of society, both locally and globally.

Pufendorf’s treatise grew even more influential after the 1706-07 publica-
tion of a French translation by the French lawyer Jean Barbeyrac (1674-1744),
which was supplemented by Barbeyrac’s own copious notes and commentary.
Barbeyrac, who was a professor of law at Groningen University, in the Nether-
lands, and a member of the Royal Academy of Sciences in Berlin, also produced
an annotated French version of Grotius in 1724. Grotius and Pufendorf had
already been translated into many languages in dozens of editions. Now, the
Barbeyrac editions themselves were also translated all over Europe and soon
became the most popular editions. Grotius and Pufendorf, as translated and
annotated by Barbeyrac, remained the preeminent authorities on international
law for centuries afterward.

Pufendorf followed Thomas Hobbes’s theory that states are imbued with
the same qualities as are individual persons and are governed by the same pre-
cepts of natural law. “Law of nature” was the term used when referring to indi-
viduals, and this same law, when applied to states, was called the “law of nations.”

In contrast to the pessimistic spirit of Hobbes, Pufendorf thought that
humans had a natural inclination toward peaceful cooperation: “Tis true, Man
was created for the maintaining of Peace with his Fellows; and all the Laws of
Nature, which bear a Regard to other Men, do primarily tend towards the Con-
stitution and Preservation of this universal safety and Quiet.”

Self-defense is an essential foundation of society, for if people did not
defend themselves, then it would be impossible for people to live together in a
society. Not to use forceful defense when necessary would make “honest Men”
into “a ready Prey to Villains.” “So that, upon the whole to banish Self-defence
though pursued by Force, would be so far from promoting the Peace, that it
would rather contribute to the Ruin and Destruction of Mankind.”

Pufendorf denied “that the Law of Nature, which was instituted for a Man’s
Security in the World, should favor so absurd a Peace as must necessarily cause
his present Destruction, and would in fine produce any Thing sooner than
Sociable life.” Likewise:

But what Possibility is there of my living at Peace with him who hurts and injures
me, since Nature has implanted in every Man’s Breast so tender a concern for
himself, and for what he possesses, that he cannot but apply all Means to resist and
repel him, who either respect attempts to wrong him.

Pufendorf explained that there is much broader latitude for self-defense in
a state of nature'? than in civil society; preemptive self-defense is disfavored in
society, but not in a state of nature.

19. A “state of nature” is not the same as “natural law.” The “state of nature” is the
philosophical term for the conditions that exist before people choose to enter into society
together. “Natural law” is usually used by the Classical international law writers to mean a set
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However, Pufendorf continued, even civil society does not forbid immi-
nent preemption in circumstances in which the victim has no opportunity to
warn the authorities first: “For Example, if a Man is making towards me with a
naked Sword and with full Signification of his intentions toward me, and I at the
same time have a Gun in my Hand, I may fairly discharge it at him whilst he is
ata distance. . . .” Similarly, a man armed with a long gun may shoot an attacker
who was carrying a pistol, even though the attacker is not yet within range to
use his pistol.

Making the same point as Justice Oliver Wendell Holmes, who in 1921
would write that “detached reflection is not required and cannot be demanded
in the presence of an uplifted knife,” Brown v. United States, 256 U.S. 335, 343
(1921) (Ch. 6.I), Pufendorf wrote that “it is scarce possible that a Man under
so terrible Apprehension should be so exact in considering and discovering all
Ways of Escape, as he who being set out of the danger can sedately deliberate
on the Case.” Thus, while a person should safely retreat rather than use deadly
force, Pufendorf recognized that safe retreat is often impossible. Nor is there
any requirement that a defender use arms that are not more powerful than the
arms of the aggressor:

As if the Aggressors were so generous, as constantly to give notice to the other
Party of their Design, and of the Arms they purpos’d to make use of; that they
might have the Leisure to furnish themselves in like manner for the Combat. Or
if these Rencounters®’ we were to act on our Defence by the strict Rules of the
common Sword Plays and Tryals of Skill, where the Champions and their Weapons
are nicely match’d and measur’d for our better Diversion.

Self-defense, using lethal force if necessary, is permissible against a non-
deadly aggressor who would maim the victim, or who would inflict other less-
than-lethal injuries.

For what an age of Torments should I undergo, if another Man were allow’d
perpetually to lay upon me only with moderate Blows, whose Malice I could not
otherwise stop or repel, than by compassing his Death. Or if a Neighbour were
continually to infest me with Incursions and Ravages upon my Lands and Posses-
sions, whilst I could not lawfully kill him, in my Attempts to beat him off? For since
the chief Aim of every human Socialness is the Safety of every Person, we ought
not to fansy in it such Laws, as would make every good and honest Man of neces-
sity miserable, as often as any wicked Varlet*' should please to violate the Law of
Nature against him. And it would be highly absurd to establish Society amongst
Men on so destructive a Bottom as the Necessity of enduring Wrongs.

of principles that are found in all human societies. (See Gratian’s treatise in Chapter 16.C.3.a
for some examples.) Natural law includes certain natural rights, such as the right to the fruits
of one’s labor. In the Classical view, the reason why people choose to leave a state of nature,
enter into society, and create a government, is that society and government are the organiza-
tions by which people can collectively protect their natural rights. This view is expressed in
paragraph 2 of the U.S. Declaration of Independence (Ch. 3.F.5).

20. [An unexpected and hostile meeting.—EDps.]

21. [Arascal.—EDs.]


https://supreme.justia.com/cases/federal/us/256/335/
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Lethal force in self-defense is also permissible to prevent rape or assault.
And likewise to prevent robbery: “[I]t is clearly evidence that the Security and
Peace of Society and of Mankind could hardly subsist, if a Liberty were not
granted to repel by the most violent Courses, those who come to pillage our
Goods. . ..”

What if one person attacks another’s honor—such as by boxing his ears, a
degrading, but not physically dangerous, affront? Pufendorf acknowledged that
in a state of nature there is a limitless right to redress any attack, but he insisted
that in a civil society, the proper recourse in case of an insult or an attack on
honor is to be found in resort to the courts, not in deadly force. It should be
remembered that Pufendorf was writing at a time when the educated gentle-
men of Europe often killed each other in duels because one man had insulted
another’s honor. Pufendorf’s strict rule denying that deadly force could be used
in defense of honor was one aspect of his broader view that self-defense was
properly made for the repose, safety, and sociability of society.

Pufendorf also rejected the view that self-defense could be forbidden
because it is a form of punishing criminals, and the prerogative of punishment
belongs exclusively to the state. Pufendorf agreed that genuine punishment—
for retribution, after a crime had been completed—was, in a civil society, exclu-
sively a state function. “But Defence is a thing of more ancient date than any Civil
Command. . . .” Accordingly, no state could legitimately forbid self-defense.

The chapter “Of the Right of War” began, with a detailed restatement of
the natural right of personal self-defense. Then, following the methodology
of the other Classical international law scholars, Pufendorf extrapolated from
the fundamental principles of self-defense the broader rules of national war-
fare, including the requirement of Just Cause, prohibitions on attacks on non-
combatants, prohibitions on the execution of prisoners, prohibition on wanton
destruction of property, limitations on what spoils might be taken in war, and
similar humanitarian restrictions.

Pufendorf had argued that a victim has a right to defend himself against an
aggressor even if the aggressor might not have a fully formed malicious intent
(such as if the aggressor were insane). Barbeyrac agreed and applied the exam-
ple specifically to a prince, who through self-indulgence in his own violent fits
of anger, or through excessive drink, formed a transient but passionate deter-
mination to take a subject’s life. Barbeyrac held that “we have as much Right
to defend ourselves against him, as if he acted in cold Blood.” He suggested
that the behavior of future rulers would be improved if subjects did not meekly
submit to a ruler’s murderous fits of temper.

More generally, Pufendorf described the right of resisting a tyrant as
another application of the right of self-defense. If the ruler makes himself into
a manifest danger to the people, then “a People may defend themselves against
the unjust Violence of the Prince.”

Pufendorf acknowledged the argument that, in a state, it might be illegal
for anyone to call “that the Subjects have to take up Arms against the chief
Magistrate; since no Mortal can pretend to have a Jurisdiction” over a sovereign.
Pufendorf denied that self-defense—including collective self-defense against
barbarous domestic tyranny—is dependent on either jurisdiction or a lawful
call: “As if Defence were the Effect of Jurisdiction! Or, as if he who sets himself
to keep off an unjust Violence, which threatens his Life, has any more need of
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a particular Call, than he who is about to fence against Hunger and Thirst with
Meat and Drink!”

Pufendorf repeated with approval Grotius’s analysis that a people would
never enter into a social compact if the price were to surrender their right of
resisting an unjust and violent government. It would be better to suffer the
“Fighting and Contention” of a state of nature than to face “certain Death”
because they had given up the right to “oppose by Arms the unjust Violence of
their Superiors.”

Barbeyrac added that if a government attempts to hinder people from
the peaceful exercise of religion according to personal conscience, then “the
People have as natural and unquestionable a Right to defend the Religion by
Force of Arms . . . as to defend their Lives, their Estates, and Liberties. . . .”

Likewise, at the conclusion of Pufendorf’s chapter on self-defense, Barbey-
rac included a long note on a subject that he chided Pufendorf for omitting:
John Locke’s theory of the right to resistance against a government that usurps
powers that had never been granted by the people—a theory with which Bar-
beyrac plainly agreed. Barbeyrac quoted at length, and with great approval,
John Locke’s explication that a tyrant is in a state of war with the people. (See
Ch. 2.K.2.) He echoed the point made centuries earlier by Cicero, St. Augus-
tine, and Philo of Alexandria that robbery is robbery, regardless of whether the
perpetrator is a small gang leader with a few followers, or a tyrant with a stand-
ing army. (See Chs. 16.B.2.c; 16.C.1.e Note 3; 16.C.2.e.)

The American revolutionaries considered Barbeyrac, Pufendorf, and Gro-
tius part of a fabric of humanitarian philosophy that justified violent resistance
to Great Britain as legitimate self-defense against the British government’s
efforts to destroy the orderly peace of free and civil society.

NOTES & QUESTIONS

1. Pufendorf warned that prohibiting self-defense would cause honest men
to fall prey to villains. Does a robust legal doctrine of self-defense give rise
to the same risk, in different ways? For example, how are we to be certain
who was the villain and who was the lawful self-defender if only one person
survives?

Does the risk of false claims of self-defense suggest that the law should
be skeptical of, or entirely reject, the concept of legal self-defense? It is
not uncommon in our legal system for courts and juries to make decisions
based on imperfect information—such as unrebutted, self-interested testi-
mony of lone witnesses. Is it possible to ferret out truth about self-defense
claims, even without eyewitnesses, using circumstantial evidence?

Consider the costs and benefits of a duty-to-retreat rule versus a no-
retreat rule. Does the answer depend on whether you focus on the individual
victim or society at large? Would you give victims the benefit of the doubt or
hold them to a more exacting standard? For more, see Chapter 6.1.

2. Consider Barbeyrac’s conclusion that the behavior of future rulers would be
improved if subjects did not meekly submit to a despotic ruler’s murderous
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fits of temper. Is this a deterrence argument? Deterrence of future violators
is one of the traditional functions of punishment.

3. Pufendorf and Barbeyrac favor broad rights of legitimate violence in
response to state tyranny. For example, citizens facing a tyrant’s oppression
may resist before oppression becomes complete; they need not wait for their
chains to be affixed. Is there a stronger justification for violence against a
state that has trampled a fundamental right, such as the free exercise of reli-
gion, or against a lone criminal who is perpetrating deadly violence? Why?

4. Do you agree that there is a distinction between self-defense and punish-
ment? The Classical view would consider violence against an imminent
threat to be a necessary preventative measure, and not to be punishment.
Do you agree? Isn’t a criminal who is shot in self-defense just as dead as a
criminal who is executed after a trial and appeals with due process? How
much does it matter that the convicted criminal is executed after a delib-
erate public process, with no claim that the execution is necessary to save a
particular innocent life?

5. In Barbyrac’s view, government suppression of free exercise of religion was
a preeminent example of when the people were justified in using force to
resist the government. In the West from the Middle Ages onward, there
was much debate over whether Christians ever had a legitimate right to
use force against the governments that ruled. For many people, suppres-
sion of one’s own religion (e.g., Protestants being suppressed by a Catholic
monarch, or Catholics being suppressed by a Protestant) proved that resis-
tance was justified in some situations. Over time, more and more people
understood the right of resistance to apply to any form of tyranny, and to
imply a right to free exercise of religion for everyone. Seeonline Ch. 16.C.-D.;
David B. Kopel, The Morality of Self-Defense and Military Action: The
Judeo-Christian Perspective (2018).

5. Emmerich de Vattel

Along with Of the Law of Nature and Nations by Pufendorf, The Law of Nations by
the Swiss scholar Emmerich de Vattel was considered one of the two great books
founded on the work of Grotius. Vattel (1714-67) was notably influential on the
American Founders, among others.

The full title of Vattel’s book stated the connection between natural and
international law: The Law of Nations; or; Principles of the Law of Nature, applied to
the Conduct and Affairs of Nations and Sovereigns (1758).%2

Vattel agreed with other scholars that the right of personal self-defense is
the foundation of the national right to engage in defensive war. Self-defense
is both a right and a duty: “Self-preservation is not only a natural right, but

22. In the original, Droit des gens; ou, Principes de la loi naturelle appliqués a la conduite et
aux affaires des nations et des souverains.
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an obligation imposed by nature, and no man can entirely and absolutely
renounce it.”

The right of self-defense applies whenever the government does not pro-
tect an individual, and it includes a right to defend oneself against rape or rob-
bery, not merely against attempted homicide:

[O]n all these occasions where the public authority cannot lend us its assistance,
we resume our original and natural right of self-defence. Thus a traveler may, with-
out hesitation, kill the robber who attacks him on the highway; because it would,
at that moment, be in vain for him to implore the protection of the laws and of
the magistrate. Thus a chaste virgin would be praised for taking away the life of a
brutal ravisher who attempted to force her to his desires.

Also: “A subject may repel the violence of a fellow-citizen when the magistrate’s
assistance is not at hand; and with much greater reason may he defend him-
self against the unexpected attacks of foreigners.” In order to prevent duel-
ing, Vattel urged enforcement of the custom that only military men and nobles
should be allowed to wear swords in public.

Vattel wrote that the right of revolution against tyranny is also an extension
of the right of self-defense; like an ordinary criminal, a tyrant “is no better than
a public enemy against whom the nation may and ought to defend itself.” A
prince who kills innocent persons “is no longer to be considered in any other
light than that of an unjust and outrageous enemy, against whom his people are
allowed to defend themselves.” (Compare this to the various sources in Chap-
ters 2, 3, and 16, arguing that there is no essential difference between a lone
criminal and a criminal government.)

Vattel agreed with the consensus of Grotius, Pufendorf, and the Spanish
humanitarians, that there is a right and duty of humanitarian intervention.
Vattel formulated the duty in terms of self-defense: When a prince’s tyranny
gives “his subjects a legal right to resist him . .. in their own defence,” then
every other nation should legitimately come to the aid of the people, “for, when
a people, from good reasons take up arms against an oppressor, it is but an act
of justice and generosity to assist brave men in the defence of their liberties.”
And, “[a]s to those monsters who, under the title of sovereigns, render them-
selves the scourges and horror of the human race, they are savage beasts, whom
every brave man may justly exterminate from the face of the earth.” United
States Senator Henry Clay, in his famous 1818 oration “The Emancipation of
South America,” cited Vattel as authority for U.S. support for the South Ameri-
can wars of national liberation against Spanish colonialism.?

23.

I maintain that an oppressed people are authorized, whenever they can, to rise and break their
fetters. This was the great principle of the English Revolution. It was the great principle of our
own. Vattel, if authority were wanting, expressly supports this right. We must pass sentence of con-
demnation upon the founders of our liberty, say that you were rebels, traitors, and that we are at
this moment legislating without competent powers, before we can condemn the cause of Spanish
America. . . . Spanish America for centuries has been doomed to the practical effects of an odious
tyranny. If we were justified, she is more than justified.

Henry Clay, The Emancipation of South America, in 4 The World’s Famous Orations 82-83 (1906).
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The personal right of self-defense also showed why a protectorate may
renounce its allegiance to a sovereign that fails to provide protection. When
Austria defaulted in its obligation to protect Lucerne, Austria lost its sovereignty
over Lucerne, and so Lucerne allied with the Swiss cantons. Austria complained
to the Holy Roman Emperor, but the people of Lucerne retorted “that they
had used the natural right common to all men, by which everyone is permitted
to endeavor to procure his own safety when he is abandoned by those who are
obliged to grant him assistance.”

Vattel pointed out that the town of Zug had been attacked and the duke of
Austria had refused to defend it. (He was busy hunting with hawks and would
not be interrupted.) Zurich, too, had been attacked, and the Holy Roman
Emperor Charles IV had done nothing to protect it. Vattel concluded that both
Zug and Zurich were justified in asserting their natural right to self-protection
and in joining the Swiss confederation. Similar reasoning justified the decision
of other Swiss cantons to separate themselves from the Austrians, who never
defended them.

NOTES & QUESTIONS

1. Note Vattel’s claim of equivalence between self-defense and resistance to
tyranny. Are the circumstances that would justify violent resistance to tyr-
anny more or less complicated than the circumstance that would justify
self-defense? Consider, for example, Vattel’s reference to the prince who
kills innocents. What if an American official caused innocents to be killed
while prosecuting the war on terror? What if some of those innocents were
American citizens? Does it matter if the innocents were killed as primary
targets, rather than being killed as part of an operation against a known
terrorist (e.g., a bomb dropped on a terrorist leader’s home, killing the ter-
rorist as well as members of his family)? Consider Thomas Aquinas’s theory
of the principle of double effect—that self-defense is justified because it
arises from the intention of preserving one’s own life, not the intention of
killing the attacker. See Ch.16.C.3.c.

2. Whatdo you think of Vattel’s assertion that self-defense is not just a privilege
or prerogative, but rather a duty that it is immoral to renounce? To whom is
this duty owed? If a person decides to eschew violence and sacrifice her life
instead of fighting back, isn’t that solely her affair? Or does the community
have a claim on her decision? What would be the substance of the com-
munity’s claim? Is this obligation necessarily owed to other people? Is it a
duty owed to God? Under traditional Jewish law, self-defense and defense of
others is a positive obligation. Christian views have been diverse, with many
but not all Christians viewing self-defense as a duty, and more considering
defense of others to be a duty. See Ch. 16.C; David B. Kopel, The Morality
of Self-Defense and Military Action: The Judeo-Christian Tradition (2017).
For the influence of the duty-based view on the American Revolution, see
Chapter 3.C.
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6. Jean-Jacques Burlamaqui

Jean-Jacques Burlamaqui (1694-1748) was Professor of Natural Law at the Acad-
emy of Geneva. His treatise The Principles of Natural and Politic Lawwas translated
into six languages (besides the original French) in 60 editions.

His vision of constitutionalism had a major influence on the American
Founders. For example, Burlamaqui’s understanding of checks and balances
was much more sophisticated and practical than that of Montesquieu,?* in part
because Burlamaqui’s theory contained the seed of judicial review. He was fre-
quently quoted or paraphrased, sometimes with attribution and sometimes not,
in political sermons during the pre-revolutionary era.

He was the first philosopher to articulate the quest for happiness as a nat-
ural human right, a principle which Thomas Jefferson later restated in the
Declaration of Independence. Burlamaqui connected the right of pursuing
happiness to the right to arms: all men have a “right of endeavoring to pro-
vide for their safety and happiness, and of employing force and arms against
those who declare themselves their enemies.” With variations in phrasing, the
same principle is stated in most American state constitutions. See Ch. 3.H.11
(discussing Mass. Const. of 1780, pt. 1, art. I: “All men . . . have certain natural,
essential, and unalienable rights; among which may be reckoned the right of
enjoying and defending their lives and liberties; that of acquiring, possessing,
and protecting property; in fine, that of seeking and obtaining their safety and
happiness.”); Eugene Volokh, State Constitutional Rights of Self-Defense and Defense
of Property, 11 Tex. Rev. L. & Pol. 399 (2007).

The principle that legitimates self-defense also provides the appropriate
boundaries: “necessity can authorise us to have recourse to force against an
unjust aggressor, so this same necessity should be the rule and measure of the
harm we do him. . ..”

National self-defense is simply an extension, with appropriate modifica-
tions, of the right and duty of personal self-defense. Defensive war, both personal
and national, is essential to the preservation of peaceful society; “otherwise the
human species would become the victims of robbery and licentiousness: for the
right of making war is, properly speaking, the most powerful means of main-
taining peace.”

The right to collective self-defense against tyranny (a criminal govern-
ment) is an application of the individual right of self-defense against a lone
criminal: “when the people are reduced to the last extremity, there is no differ-
ence between tyranny and robbery. The one gives no more right than the other,
and we may lawfully oppose force to violence.” Thus, people have a right “to rise
in arms” against “extreme abuse of sovereignty,” such as tyranny.

Burlamaqui agreed with the Englishman Algernon Sidney (Ch. 2.K.3) that
subjects are “not obliged to wait till the prince has entirely riveted their chains,
and till he has put it out of their power to resist him.” Rather, they may initiate
an armed revolt “when they find that all his [the prince’s] actions manifestly

24. Charles-Louis de Secondat, Baron de La Brede et de Montesquieu, The Spirit of
Laws (1748).
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tend to oppress them, and that he is marching boldly on to the ruin of the
state.”

Burlamaqui acknowledged that if the people have the power to revolt, they
might misuse it, but the risk would be much less than the risk of allowing tyr-
anny to flourish: “In fine, though the subjects might abuse the liberty which we
grant them, yet less inconveniency would arise from this, than from allowing
all to the sovereign, so as to let a whole nation perish, rather than grant it the
power of checking the iniquity of its governors.”

Similarly, the fact that “every one has a natural right to take care of his pres-
ervation by all possible means” suggests that if “the state can no longer defend
and protect the subjects, they . .. resume their original right of taking care of
themselves, independently of the state, in the manner they think most proper.”
Thus, whenever a state fails to protect one of its subjects from criminal attack,
the subject has a right of self-defense.

In an international law application, the same principle proves that a sov-
ereign has no authority to “oblige one of his towns or provinces to submit to
another government.” Rather, the sovereign may, at most, withdraw his pro-
tection from the town or province, in which case the people of the town or
province have a complete right of self-defense, and of independence if they can
prevail in their self-defense.

Burlamaqui, like Vattel, supported a broad rule of humanitarian interven-
tion to liberate the tyrannized people of another nation—provided that “the
tyranny is risen to such a height, that the subjects themselves may lawfully take
up arms, to shake off the yoke of the tyrant.” This principle is an extension of
personal assistance in self-defense, for “Every man, as such, has a right to claim
the assistance of other men when he is really in necessity.”

Burlamaqui acknowledged that the principle of humanitarian intervention
is often misused. Nevertheless, the misuse of a good principle does not mean
that the principle should be eliminated, any more than the misuse of weapons
means that weapons should be prohibited: “the bad use of a thing, does not
hinder it from being just. Pirates navigate the seas, and robbers wear swords, as
well as other people.”

NOTES & QUESTIONS

1. Under the Classical view, if a government purported to enact a law abolish-
ing the right of self-defense (or constricting the right so that it becomes a
practical nullity), that law would be considered void ab initio. Is the reason-
ing persuasive today?

2. The Classical view considered personal self-defense to be a fundamental
human right, essential to the foundation of international law and order. Is
that view still valid? If so, why do you think contemporary international law
sources (such as many of those in this Chapter) reflect much less concern
for individual self-defense than do the Classical sources?

3. In a case from the post-World War II war crimes trials of the Japanese mil-
itary dictatorship, the court stated, “Any law, international or municipal,
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which prohibits recourse to force, is necessarily limited by the right of
self-defense.” In re Hirota & Others, 15 Ann. Dig. & Rep. of Pub. Int’l L.
Cas. 356, 364 (Int’l Mil. Trib. for the Far East 1948) (no. 118, Tokyo trial).
Discussing the Hirota case, Professor Yoram Dinstein wrote, “This postulate
[from Hirota] may have always been true in regard to domestic law, and it
is currently accurate also in respect of international law. . . . [TThe right of
self-defence will never be abolished in the relations between flesh-and-blood
human beings. . . .” Yoram Dinstein, War, Aggression, and Self-Defense 181
(2d ed. 1994). Is Dinstein right? Would a statute purporting to abolish any
right of self-defense be only a “pretend law”? See Ch. 3.F.5 Note 3.

4. The works of Classical international law discussed here are not binding
authority, so their appeal will be purely persuasive. Do you find them so?
Are some ideas more persuasive than others?

5. The Classical authors state repeatedly that the defensive claims of nations
are grounded analytically on the right to individual self-defense. Do you
think that individual self-defense is more fundamental than the national
defense claim of states? Why? Which writers and documents featured in this
chapter agree with you? What about individual defense against tyranny?
How does deciding when defense against the state is legitimate differ from
deciding whether defense against another individual is legitimate?

6. Consider Grotius’s statement that self-defense is essential to social har-
mony, that without it, “human Society and Commerce would necessarily be
dissolved.” Pufendorf and Burlamaqui also agreed that human beings are
by nature social, and that a right of self-defense is essential for society to
exist. In the modern American gun debate, guns and self-defense are often
extolled or derided as examples of the American ideal of rugged individual-
ism. Grotius and Pufendorf provide a different perspective on self-defense,
advancing it as a practical foundation of humans being able to live together
in society. Do you find this convincing?

7. If the Classical view on the fundamental status of self-defense is correct,
then does a right to firearm ownership follow as an incident of that right?
See David B. Kopel, The Universal Right of Self-Defense, and the Auxiliary Right
to Defensive Arms, in The Second Amendment and Gun Control: Freedom,
Fear, and the American Constitution (Kevin Yuill & Joe Street eds., 2017).
Does private gun ownership promote social harmony? Can you imagine a
harmonious society where the state had an absolute monopoly on legiti-
mate violence and all types of private self-defense were outlawed? Would
you prefer that society to the modern United States? Are there any exam-
ples of such societies that you would consider good alternatives to the
armed society of the United States today?

8. Vattel, Burlamaqui, and others argue that the self-defense rights of nations
can be derived from principles of personal self-defense. Vattel also writes
that personal self-defense is justified only against imminent threats where
the state is powerless to intervene. Does this rule of imminence place greater
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10.

11.

restrictions on individual self-defense than on national defense? If defense
of nations is derivative of personal self-defense, can one justify intricately
planned military offensives where there is no imminent threat, and nego-
tiation or nonviolent sanctions are still available? Are all such offensives
philosophically or morally repugnant? Are they automatically more suspect
than private self-defense against imminent threats?

Burlamaqui acknowledged that if the people have the power to revolt, they
might misuse it. However, he argued that this risk would be much less than
the risk of allowing tyranny to flourish. Is he right? Does the answer depend
on how much one values order?

Would you be willing to live with some degree of tyranny or oppres-
sion if the alternative were large-scale violence or civil war? Is it inevi-
table that different people have different estimates of the tipping point
where violent resistance becomes necessary? Burlamaqui says that people
need not wait until their chains are fully locked onto them. Should violent
resistance to tyranny be the last option? Or will waiting too long make
resistance impossible? How should a polity determine when that point
has come? Consider the materials in Chapter 3, such as Patrick Henry’s
speech “The War Inevitable,” and the Declaration of Independence, both
of which argue that resistance is justified once the government makes it
clear that tyranny is the objective and the peaceful petitions for liberty
would be futile.

The Classical Founders of international law considered personal self-
defense to be the most fundamental of all human rights. Some modern inter-
national agreements, such as the UN Programme of Action (supra Section
A.3), the Nairobi Protocol (supra Section B.2), the Arms Trade Treaty (supra
Section A.6), and CIFTA (supra Section B.5) do not acknowledge any per-
sonal right of self-defense. Why are some aspects of modern international
agreements so different from the founding principles of international law?

Further reading: Shannon Brincat, The Philosophy of Internationally Assisted
Tyrannicide, 34 Australian J. Leg. Philo. 151 (2009) (comparing and the con-
trasting the pro-tyrannicide theories of Grotius, Vattel, and Alberico Gentili
with modern international law); Shannon Brincat, “Death to Tyrants”: The
Political Philosophy of Tyrannicide, Part I, 4 J. Int’] Political Theory 212 (2008)
(examining tyrannicide under medieval, natural law, liberal, and social con-
tract theories).

D. Resistance to Genocide

Does international law recognize the right of people to resist genocide? If there
is such a right? Does that right overcome otherwise valid laws that prevent the
acquisition or use of arms?
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Classical international law, discussed supra Section C, supports a general
right to resist all forms of tyranny, but does not specifically address genocide. In
this Section D, we consider genocide in light of the Convention on the Preven-
tion and Punishment of the Crime of Genocide, the Universal Declaration of
Human Rights, and other modern human rights documents. The two essays in
this section discuss the implications of these documents. The first essay argues
that modern international law recognizes a right to resist any genocide. The
second essay counters that resistance is lawful if the genocide is racial, but not
if the genocide victims are selected on a nonracial basis.

Convention on the Prevention and Punishment of the Crime of

Genocide, opened for signature Dec. 9, 1948
102 Stat. 3045, 78 U.N.T.S. 277

Art. 1. The Contracting Parties confirm that genocide, whether committed in
time of peace or in time of war, is a crime under international law which they
undertake to prevent and to punish.

David B. Kopel, Paul Gallant & Joanne D. Eisen, Is Resisting

Genocide a Human Right?
81 Notre Dame L. Rev. 1275 (2006) (slightly modified for this text)

. .A. THE GENOCIDE CONVENTION. . .

.. .Neither the text of the Genocide Convention nor the drafting history
provide guidance about the scope of the legal obligation to prevent genocide.
However, international law is clear that the duty to prevent is real and is entirely
distinct from the duty to punish. See, e.g, Application of the Convention of the Crime
of Genocide (Bosn. & Herz. v. Yugo. (Serb. & Mont.)), 1993 1.CJ. 325, 443-44
(Sept. 13) (separate opinion of Judge Lauterpacht); Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Yugo.
(Serb. & Mont.), 2001 1.C.J. 572 (Sept. 10).%

The Genocide Convention prohibits more than the directkilling of humans.
Other actions—if undertaken with genocidal intent—can constitute genocide.
For example, rape would not normally be genocide, but if a political or military
commander promoted the widespread rape of a civilian population—with the
intent of preventing normal reproduction by that population—then the pat-
tern of rape could constitute genocide. Prosecutor v. Akayesu, Case No. ICTR-96-
4-T, Judgment 2, 731 (Sept. 2, 1998).

Similarly, many governments do not provide their citizens with minimal
food rations or medical care. Such omissions are not genocide. On the other
hand, if a government eliminated food rations to a particular group but not to
other groups, and the change in rations policy was undertaken with the intent

25. [This excerpt is slightly modified from the published text. —Eps.]


https://www.ohchr.org/EN/ProfessionalInterest/Pages/CrimeOfGenocide.aspx
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CrimeOfGenocide.aspx
https://www.un.org/en/universal-declaration-human-rights/index.html
https://www.un.org/en/universal-declaration-human-rights/index.html
http://www.worldcourts.com/icj/eng/decisions/1993.09.13_genocide_convention.htm
http://www.worldcourts.com/icj/eng/decisions/1993.09.13_genocide_convention.htm
http://www.worldcourts.com/icj/eng/decisions/2001.09.10_genocide_convention.htm
http://www.worldcourts.com/icj/eng/decisions/2001.09.10_genocide_convention.htm
http://unictr.irmct.org/en/cases/ictr-96-4

Il 156 13. International Law |1

of exterminating the particular group by starvation, then the government’s ter-
mination of food aid could constitute genocide. United States of America v. von
Weizaecker (The Ministries Case), 14 TW.C. 314, 557-58 (1948).

Similarly, under normal conditions, governments have extensive authority
over arms possession within their borders. But to the extent that a government
enacted or applied arms control laws for the purpose of facilitating genocide,
then the government’s actions would constitute genocide.

Notably, the Genocide Convention abrogates the Head of State immunity
which applies in most other international law. Genocide Convention, art. IV. . . .
Given that the Genocide Convention explicitly abrogates one of the most well
established principles of general international law, it would hardly be surpris-
ing that the Convention also abrogates, by implication, some forms of ordinary
internal state authority, such as the power to set standards for food rations,
medical rations, or arms possession.

B. THE UNIVERSAL DECLARATION OF HUMAN RIGHTS AND OTHER HUMAN RIGHTS
INSTRUMENTS

Another international law source of the right to resist genocide is the Uni-
versal Declaration of Human Rights, which was adopted by the United Nations
in 1948. The Universal Declaration never explicitly mentions “genocide,” but
a right to resist genocide is an inescapable implication of the rights which the
Declaration does affirm.

First, the Declaration affirms the right to life. Of course the right to life is
recognized not just by the Universal Declaration, but also by several other inter-
national human rights instruments.

Second, the Declaration affirms the right to personal security. The right
of self-defense is implicit in the right of personal security, and is explicitly rec-
ognized by, inter alia, the European Convention on Human Rights and by the
International Criminal Court. Rome Statute of the International Criminal
Court art. 31, July 17, 1998, 2187 United Nations T.S. 90.

The preamble of the Universal Declaration of Human Rights recognizes
a right of rebellion as a last resort: “Whereas it is essential, if man is not to be
compelled to have recourse, as a last resort, to rebellion against tyranny and
oppression, that human rights should be protected by the rule of law. . . .” The
drafters’ intent was explicitly to recognize the preexisting human right of resist-
ing tyranny and oppression. Johannes Morsink, The Universal Declaration of
Human Rights: Origins, Drafting & Intent 307-12 (1999).

Finally, Article 8 of the Universal Declaration states that “[e]veryone has
the right to an effective remedy.” The Universal Declaration therefore com-
ports with the long-established common law rule that there can be no right
without a remedy. Cf. Bivens v. Six Unknown Named Agents of the Fed. Bureau of Nar-
cotics, 403 U.S. 388, 392 (1971) (“‘[W]here federally protected rights have been
invaded, it has been the rule from the beginning that courts would be alert to
adjust their remedies so as to grant the necessary relief.”” (quoting Bell v. Hood,
327 U.S. 678, 684 (1946))).

Thus, the Declaration recognizes that when a government destroys human
rights and all other remedies have failed, the people are “compelled to have
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recourse, as a last resort, to rebellion against tyranny and oppression.” Because
“[e]veryone has the right to an effective remedy,” the people necessarily have
the right to possess and use arms to resist tyranny, if arms use is the only remain-
ing “effective remedy.”

In international law, a “Declaration” does not directly have a binding legal
effect, although it may be used as evidence of customary international law. . . .

C. JUS COGENS

Under international law, some laws are accorded the status of jus cogens,
which means that in case of conflict, they override other laws. Vienna Conven-
tion on the Law of Treaties art. 53, opened for signature May 23, 1969, 1155
U.N.T.S. 331. Many commentators agree that the duty to prevent genocide
must be considered jus cogens.**' Indeed, it would be difficult to articulate a
more fundamental principle than the prevention of genocide. . . .

Accordingly, the legal duty to prevent genocide would be superior to what-
ever limits the UN Charter sets on military action that is not authorized by the
Security Council. Similarly, the legal duty to prevent genocide would be supe-
rior to treaties or conventions restricting the transfer or possession of arms.

D. APPLICATION OF THE GENOCIDE CONVENTION AGAINST ARMS CONTROL: THE
CASE OF BOSNIA

The first legal analysis of the prevention duty came from the dissent-
ing judges in a 1951 advisory opinion by the International Court of Justice,
in which the Court made a nonbinding ruling on whether the “reservations”
that some states attached to their ratification of the Genocide Convention were
legally effective.??” The dissenting judges’ words have often been quoted by
human rights activists: “[TThe enormity of the crime of genocide can hardly
be exaggerated, and any treaty for its repression deserves the most generous
interpretation.”

The first contested case involving the scope of the duty to prevent geno-
cide was Bosnia v. Yugoslavia, in which an opinion by Judge Lauterpacht squarely
faced the duty to prevent issue. Application of the Convention of the Crime of Geno-
cide (Bosn. & Herz. v. Yugo. (Serb. & Mont.)), 1993 I.C.J. 325, 407-48 (Sept. 13)
(separate opinion of Judge Lauterpacht).

The Kingdom of Serbs, Croats, and Slovenes (later renamed the King-
dom of Yugoslavia) had been proclaimed in 1918, after the collapse of the

221. SeeRestatement (Third) of Foreign Relations Law of the United States § 102 cmt.
6 (1987) (explaining that an international agreement that encourages, practices, or con-
dones genocide is void under jus cogens principles).

227. Reservations of the Convention on the Punishment and Prevention of Genocide,
Advisory Opinion, 1951 L.CJ. 15, 47 (May 28) (Guerrero, McNair, Read, & Hsu Mo, JJ.,
dissenting).
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Austro-Hungarian Empire at the end of the World War 1. Until the country
broke up in 1991, it was the largest nation on the Balkan peninsula.

Yugoslavia was turned into a Communist dictatorship in 1945 by Josip Broz
Tito. When Tito died in 1980, his successors feared civil war, so a system was
instituted according to which the collective leadership of government and party
offices would be rotated annually. But the new government foundered, and in
1989, Serbian president Slobodan MiloSevic¢ began re-imposing Serb and Com-
munist hegemony. Slovenia and Croatia declared independence in June 1991.

Slovenia repelled the Yugoslav army in ten days, but fighting in Croatia
continued until December, with the Yugoslav government retaining control
of about a third of Croatia. Halfway through the Croat-Yugoslav war, the UN
Security Council adopted Resolution 713, calling for “a general and complete
embargo on all deliveries of weapons and military equipment to Yugoslavia”
(meaning rump Yugoslavia, plus Croatia and Slovenia).

It was universally understood that the Serbs were in control of most of the
Yugoslavian army’s weaponry, and that the embargo therefore left them in a
position of military superiority. Conversely, even though the embargo was regu-
larly breached, it left non-Serbs vulnerable. The United Nations had, in effect,
deprived the incipient countries of the right to self-defense, a right guaranteed
under Article 51 of the UN Charter.

Macedonia seceded peacefully from Yugoslavia in early 1992, but Bosnia-
Herzegovina’s secession quickly led to a three-way civil war between Bosnian
Muslims (Bosniacs), Serbs (who are Orthodox Christians), and Croats (who are
Roman Catholic). It was generally recognized that the Bosnian Serbs received
substantial military support from what remained of old Yugoslavia (consisting
of Serbia and Montenegro, and under the control of Slobodan Milosevic).

Security Council Resolution 713 now operated to make it illegal for the new
Bosnian government to acquire arms to defend itself from Yugoslav aggression.

Bosnia sued Yugoslavia in the United Nations’ International Court of
Justice. In April 1993, the International Court of Justice ruled, with only one
dissenter, that Yugoslavia was perpetrating genocide, and ordered it to stop.
Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosn. & Herz. v. Yugo. (Serb. & Mont.)), 1993 I.C.J. 325 (Sept. 13)
(Requesting the Indication of Provisional Measures Order of Apr. 8).

A few months later, Bosnia brought forward additional legal claims. Among
the new claims was a request to have the UN embargo declared illegal, as a vio-
lation of the Genocide Convention. The majority of the International Court of
Justice voted only to reaffirm portions of the April 1993 order; they stated that
the court had no jurisdiction over the Security Council’s embargo. The majori-
ty’s ruling was not implausible, since the Security Council was not a party to the
case.

Several judges who had voted in favor of the majority opinion also wrote
separate opinions. One of the judges, Judge Elihu Lauterpacht, wrote a sepa-
rate opinion which was the first international court opinion to address the legal
scope of the Genocide Convention’s affirmative duty “to prevent” genocide.

Judge Lauterpacht cited the findings of a Special Rapporteur about the
effect of the arms embargo and pointed to the “direct link. . .between the con-
tinuation of the arms embargo and the exposure of the Muslim population
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of Bosnia to genocidal activity at the hands of the Serbs.” Id. at 438 (separate
opinion of Judge Lauterpacht).

Normally, Security Council resolutions are unreviewable by the Interna-
tional Court of Justice. However, Judge Lauterpacht ruled that the prevention
of genocide is jus cogens. Id. at 439-44. He concluded that the Security Council
arms embargo became void once it made UN member-states “accessories to
genocide.” Id. at 501.

Formal repeal of the Security Council embargo was impossible, because
Russia threatened to use its veto to prevent any action harmful to its client-state
Serbia. However, Judge Lauterpacht’s opinion stated that the UN embargo was
already void as a matter of law, the moment it came into conflict with the Geno-
cide Convention. Accordingly, Bosnia acted in accordance with international
law when Bosnia subverted the United Nations arms embargo, by importing
arms from Arab countries. The United States’s Clinton Administration, which
winked at the Bosnian arms smuggling, was compliant with international law,
even though the administration was subverting a Security Council resolution
that purported to set a binding international rule.

VI. INTERNATIONAL LAw IMPLICATIONS

Decisions of the International Court of Justice are binding only on the par-
ties to the case. So even if Judge Lauterpacht had written the majority opinion,
rather than a concurring opinion, the opinion would not, ipso facto, create a
binding international standard of law. Nevertheless, Judge Lauterpacht’s opin-
ion brings together several principles that seem difficult to deny:

¢ The Genocide Convention imposes an affirmative duty to prevent geno-
cide (or at least, not to prevent others from preventing genocide).

* The Genocide Convention is jus cogens. (If the Genocide Convention is
not so important as to be jus cogens, then hardly anything else could be.)

* Numerous international standards affirm a right of self-defense, includ-
ing a right to self-defense against criminal governments perpetrating
genocide.

¢ In some cases, a state’s compliance with an otherwise-valid gun control
law may bring the state into violation of the Genocide Convention, if
the gun control law facilitates genocide.

® Therefore, in case of conflict between the gun control law and the
Genocide Convention, every state and the United Nations, including
their courts, is obligated to obey the Genocide Convention.

To see that the final principle is an inescapable standard of international
law, one only need state the converse, which is self-evidently immoral and abhor-
rent: “An international or national court must always enforce arms prohibition
laws, even if enforcement makes the court complicit in genocide.”

The majority of the United Nations International Court of Justice was,
understandably, reluctant to confront the United Nations Security Council by
declaring a Security Council resolution to be unlawful. In this Article, though,
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we are not primarily concerned with whether the International Court of Justice
will develop the institutional strength to confront illegal actions of the Secu-
rity Council. Rather, our focus is on the standard of conduct for all persons,
including domestic and international judges, who are concerned with obeying
international human rights law, especially the Genocide Convention.

Let us now examine some particular applications of the international
human right of genocide victim self-defense.

A. SUDANESE GUN CONTROLS

Sudan’s national gun control laws are invalid, insofar as they are enforced
to prevent the genocide victims of Darfur from obtaining firearms for lawful
defense against genocide. The antigenocide rule does not affect the validity of
Sudanese gun laws as applied in areas of the country, such as northeast Sudan,
where no genocide is taking place.?®

The practical juridical effect of our finding about the enforcement of Suda-
nese gun laws in Darfur is limited. After all, Sudanese enforcement of national
gun control laws in Darfur tends to proceed mainly by killing people, not by
putting them on trial.

Moreover, even if a Sudanese court did try a gun law prosecution, it would
not be realistic to expect the Sudanese court to rule, in effect, “Sudan’s gun
laws, while prima facie valid, cannot presently be enforced against the people
of Darfur who are trying to defend themselves against the genocide sponsored
by the Sudanese government.” A regime that perpetrates genocide is unlikely
to tolerate an independent judiciary that would interfere with the genocide.

Acknowledgement that enforcement of the Sudanese gun laws against the
people of Darfur is a violation of the Genocide Convention could, perhaps, be
of significance to non-Sudanese government officials. For example, if a Suda-
nese national smuggled arms to the Darfur victims, and then took refuge in
another country, that country’s executive or judicial officers might refuse to
extradite the smuggler to Sudan. Notwithstanding an extradition treaty with
Sudan, application of the extradition treaty, in the particular case of the anti-
genocide arms smuggler, would make the host country complicit in genocide.

B. THE SUDANESE ARMS EMBARGO

[T]he UN Security Council has imposed an arms embargo which prohibits
the transfer of arms to the government of Sudan, the Janjaweed Arab militias,
and the resistance movement in Darfur (the SLA and the JEM). S.C. Res. 1591,
UN Doc. S/RES/1591 (Mar. 29, 2005).

26. [As the published article details, the Islamist dictatorship of Sudan was perpetrat-
ing genocide against the Darfuri people of western Sudan. The means of genocide including
depriving the Darfuri of arms, while supplying arms to the Janjaweed (“evil horsemen”) —
Arab horsemen who slaughtered the Darfuri. —Ebs.]
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The application of the embargo to the Darfur resistance is a violation of
the Genocide Convention, for the same reasons that Judge Lauterpacht stated
that application of the Security Council arms embargo to Bosnia was a violation
of the Genocide Convention: a facially neutral gun control that leaves genocide
victims helpless against genocide perpetrators is a violation of the Genocide
Convention; enforcement of such an embargo makes the enforcer complicit in
genocide.

Accordingly, no state has a legal obligation to interfere with the delivery of
arms to the people of Darfur. To hinder their acquisition of arms would be to
assist the genocide being perpetrated in Darfur.

C. PROTOCOL AGAINST THE ILLICIT MANUFACTURING OF AND TRAFFICKING IN
FIREARMS

In July 2005, the Protocol against the Illicit Manufacturing of and Traffick-
ing in Firearms became law, for the more than forty nations that have ratified
the Protocol. (Section A.4, supra.) Briefly stated, the Protocol and its related
International Tracing Instrument require that parties to the Protocol enact
laws requiring that all firearms manufactured in the host country have a serial
number and a manufacturer identification.?” Further, ratifying countries must
keep registration records of firearms sales and owners, for the purpose of com-
bating international arms smuggling.

For the same reason that Sudanese gun laws and the Security Council
embargo cannot be enforced against the victims in Darfur, neither can the Pro-
tocol. Thus, if a defendant were charged in a national or international court
with violating the Protocol, he should be allowed to raise an affirmative defense
showing that he was supplying arms to genocide victims.

The affirmative defense would be consistent with the spirit of the Pream-
ble to the Protocol, which recognizes “the inherent right to individual or col-
lective self-defence” and “the principle of equal rights and self-determination
of peoples.” In any case, the Protocol must yield to the Genocide Convention
whenever the Protocol conflicts with the Convention. It is the prohibition of
genocide, not the imposition of paperwork rules on arms transfer, that is the jus
cogens, the expression of fundamental human rights.

D. PROPOSED CONVENTION PROHIBITING TRANSFER OF FIREARMS TO
“NONSTATE ACTORS”

In 2001, the United Nations held a conference on “small arms” which some
activists hoped would produce an international treaty restricting the possession
and transfer of firearms. . .. Among the most sought objectives of the treaty
advocates is an international prohibition on the transfer of firearms to “nonstate

27.  [In December 2005, the Protocol was adopted by the UN General Assembly, and
is commonly known as the International Tracing Instrument. See supra Section A.4.—EDps.]
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actors”—that is, to rebels, or to any non-government person. (Discussed supra
Section A.3.) Should such an international treaty be created, it should include
an explicit exemption to authorize supplying arms to genocide victims. Such an
exception must exist, implicitly, because of the jus cogens status of the Genocide
Convention. However, it would be clearer for the treaty to include an explicit
exception. Indeed, any nation’s delegation that refused to vote in favor of an
exception for genocide victims would necessarily raise doubts about its own
commitment to human rights.

E. THE NAIROBI PROTOCOL

[The Nairobi Protocol, a gun control agreement among East African gov-
ernments, is detailed supra Section B.2.]

Of the signatories, only Eritrea (which won independence in 1991 in a
revolutionary war against Ethiopia) has been democratic for at least half its
existence as an independent nation.?® The majority of signatories of the Nai-
robi Protocol have witnessed genocide in their nations within the last several
decades, including the current genocides being perpetrated in the Democratic
Republic of the Congo (i.e. Pygmies), Ethiopia, and Sudan. . . .

Regional antifirearms agreements, even if generally valid, cannot lawfully
be enforced, if their enforcement would conflict with the Genocide Convention.

Antonio Cassese, The Various Aspects of Self-Defence Under

International Law

Background paper (Small Arms Survey 2003), excerpted in Small Arms Survey

2004, at 181 (2005)2°

The right of self-defence under international law governs relations

between states as opposed to groups and individuals. Pursuant to Article 51 of
the Charter of the United Nations and Statute of the International Court of Jus-
tice (UN, 1945) and corresponding customary international law, states have a
right to defend themselves against an “armed attack” if the UN Security Council
fails to take effective action to stop it. Rebels, insurgents, and other organized
armed groups do not have a right to use force against governmental authorities,
except in three cases. Liberation movements can use force in order to resist the
forcible denial of self-determination by (1) a colonial state, (2) an occupying
power, or (3) a state refusing a racial group equal access to government. These
situations, however, are not considered ones of “self-defence” under interna-
tional law. Individuals who are not organized in groups have even less scope for

28. [As of 2020, Eritrea is near-totalitarian. —EDs. |

29. Cassese wrote a background paper that was published in 2003 by the Small Arms
Survey, a research organization based in Geneva, Switzerland, whose “objective is to reduce
the illicit proliferation of small arms and light weapons and their impacts.” Every year, the
Small Arms Survey publishes a book about gun-control issues; the book is always titled “Small
Arms Survey,” along with a particular year. The book Small Arms Survey 2004 was published
in 2005.


https://www.un.org/en/charter-united-nations/
https://www.icj-cij.org/en/statute
https://www.icj-cij.org/en/statute
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the use of force under international law. Individuals have no legal right to use
force to repel armed violence by oppressive states. This includes governments
that commit acts of genocide or other serious human rights violations. Nor does
international law grant individuals a right to defend themselves against other
individuals. This right is provided for by states in their national legal systems
as each state determines the conditions under which individuals can use force
for these purposes. It is not surprising that states have refused to legitimize
the resort to armed violence by individuals given the threat this would pose
to their own authority. International law is made by states and tends to reflect
their interests and concerns. The Universal Declaration of Human Rights nev-
ertheless provides a moral endorsement of the violent reaction of individuals
to political oppression or other forcible denial of fundamental human rights:
“it is essential, if man is not to be compelled to have recourse, as a last resort,
to rebellion against tyranny and oppression, that human rights should be pro-
tected by the rule of law.”

NOTES & QUESTIONS

1. Cassese’s three exceptions in which the use of force for resistance is legally
allowed derive from the UN General Assembly’s 1974 Resolution on the
Definition of Aggression (supra Section A.2). According to Article 7 of the
Resolution:

Nothing in this definition. . .could in any way prejudice the right of self-
determination, freedom and independence. . .particularly peoples under
colonial and racist regimes or other forms of alien domination; nor the right
of these peoples to struggle to that end and seek and receive support.

Putting aside the fact that General Assembly resolutions are not interna-
tional law, is Cassese’s narrow reading of this Resolution correct? Does the
Resolution recognize a right to use force only against colonial or racist
regimes? Or against any regime that denies “the right of self-determination,
freedom and independence”? What is the effect of the word “particularly”
here?

2. Under Cassese’s theory would any of the following have a legal right of
forcible resistance?

® German Jews facing Hitler’s genocide, taking into account that the Nazi
government was not an “occupying power” and that the Jews were of the
same racial group (Caucasian) as their persecutors, although they were
of different ethnicity and religion? Cf. George A. Mocsary, Explaining
Away the Obvious: The Infeasibility of Characterizing the Second Amendment
as a Nonindividual Right, 76 Fordham L. Rev. 2113, 2160 n.420 (2008)
(“One cannot legitimately argue that Jews being taken away by the
Gestapo had no right to fight back then and there, especially given their
ultimate destination.”). Would Jews have a self-defense right only if one
accepted the Nazi theory that Jews area separate race?


http://legal.un.org/avl/ha/da/da.html
http://legal.un.org/avl/ha/da/da.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1102860
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1102860
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1102860
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¢ (Cambodians under the Pol Pot regime? The Khmer Rouge commu-
nist regime of 1975 murdered over 1.5 million people, more than 20
percent of population. The regime was extremely racist, and while it
killed over a million Khmer people, it killed ethnic minorities (Chi-
nese, Vietnamese, Lao, Thai, Muslim Chams, and others) at an even
higher rate. See Ben Kiernan, The Pol Pot Regime: Race, Power, and
Genocide in Cambodia under the Khmer Rouge, 1975-79, at 456-65
(3d ed. 2008).

* Victims of rape that is systematically encouraged by government, such
as by allowing rape charges to be brought only if there are four male
witnesses?

® Victims of the 1994 Rwandan genocide, who were of the same race but
a different tribe than the genocidaires? Sudanese Darfuris, who are very
dark skinned, live in Africa, and are often called “Africans,” and whose
genocidaires have very dark skin, live in Africa, and are Arabs? Does the
answer depend on whether the killers consider the Darfuris to be of a
different race from themselves? Does the answer depend on the motiva-
tion of the genocidaires (whether they think they are killing people of
a different race)? Or does the answer depend on whatever the scientists
of the day say about whether genocidaires and their victims are of dif-
ferent races?

What are the differences between Cassese’s view of international law and
Classical international law?

For more on genocide and gun control, see David B. Kopel, Book Review,
15 N.Y.L. Sch. J. Int'l & Comp. L. 355 (1995) (reviewing Aaron Zelman et
al., Lethal Laws (1994) (role of gun confiscation in various twentieth cen-
tury genocides). Also see the material in Chapter 14.D.2. and D.3.

Consider Cassese’s statement that international law does not grant indi-
viduals a right to defend themselves against other individuals. Instead,
self-defense may be allowed by national legal systems as each government
determines the lawfulness of use of force. What principles justify the diver-
gent treatment of individuals versus groups or governments? Do you think
most Americans would agree with the proposition that individual self-
defense is not a fundamental human right?

Is armed resistance to genocide a right recognized by international law?
Should it be? Could legal recognition of such a right create dangerous
or unintended consequences? Should members of a group facing geno-
cide make decisions about forcible resistance based on international law?
Should governments or individuals in other countries assist such resistance
only if the assistance complies with international law?

Further reading: The United Nations and Genocide (Deborah Mayersen
ed. 2018) (describing history of UN’s torpor regarding genocide, and
efforts at reform).


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1272846
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E. Bringing International Law Home, or a Global Second
Amendment?

1. The Case for Global Control

At the time that Harold Hongju Koh wrote the essay below, he was an eminent
professor of international law at Yale. From 2009 to 2012, he served as Legal
Advisor to the U.S. State Department. Thereafter, he returned to Yale.

Harold Hongju Koh, A World Drowning in Guns
71 Fordham L. Rev. 2333 (2003)

Let me start by describing the problem. Today there are an estimated 639 mil-
lion documented small arms in the world. That is more than half-a-billion small
arms: more than one for every twelve men, women, and children on the face of
the earth. Significantly, all sources concede that this number undercounts the
actual number by tens of millions. It does not include, for example, the millions
of undocumented, privately held guns in such major countries as China, India,
Pakistan, or France. . ..

While no universally accepted legal terminology exists, considerable agree-
ment has begun to emerge that the term “small arms” includes, at a minimum,
handguns, revolvers, pistols, automatic rifles, carbines, shotguns, and machine
guns. “Light weapons,” which are usually heavier, larger, and designed to be
hand-carried by teams of people, embrace grenade launchers, light mortars,
shoulderfired missiles, rocket launchers, artillery guns, antiaircraft weapons,
anti-tank guns, and related ammunition. . . .

Butin 1993—only ten years ago—academic articles started to appear about
the small arms trade, and academic conferences began to spotlight the topic.
The academics pushed to get the UN interested, particularly the UN Institute
for Disarmament Research. Research NGOs in several supplying countries also
took up this issue—including the Arms Division of Human Rights Watch, the
Bonn International Center for Conversion, British American Security Informa-
tion Council (“BASIC”), International Alert, and the Institute for Security Stud-
ies in South Africa. As often happens, once research NGOs get involved, activist
NGOs begin to get involved as well. The international gun control lobby soon
linked up with the domestic gun control lobbies in leading countries.

And then, as with the Landmines treaty,” transnational norm entrepre-
neurs entered the picture and started to create action networks. One of the
leaders of this movement was my interlocutor, Oscar Arias, who gathered eigh-
teen Nobel Prize Winners to create an International Code of Conduct with
regard to arms transfers. Finally, the transnational activists developed their own

30. [Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and on Their Destruction (1997) (entered into force in 1997).—EDbs.]
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network, the International Action Network on Small Arms (“IANSA”), which
has become the biggest international network that has existed on any issue since
the global landmines campaign. Itis a group of over 300 NGOs, which currently
include faith-based groups, educational groups, human rights groups, social
development groups, public health and medical groups, democracy groups, jus-
tice groups, conflict-resolution groups, and anti-gun lobbies. . . .

But the regulation of small arms presents a far more difficult problem.
For we are a long way from persuading governments to accept a flat ban on the
trade of legal arms. Given that small arms will continue to be lawfully traded,
what kind of enforceable norms can be developed in the relevant law-declaring
forum? To be viable, a global regime should incorporate at least three elements.

First, a marking and tracing regime must be implemented. ... The UN
Resolution establishing the UN Register of Conventional Arms could be modi-
fied so that the United States, and the ninety other nations that annually submit
relevant information to the Register, could be required to submit information
about their small arms production. In addition, a number of countries have
proposed complementary regional registers that would explicitly enumerate
small arms in areas such as Africa, where small arms remain the primary weap-
ons of war. In due course, a marking and tracing norm could be embedded in a
treaty:>! Article VI of the OAS Convention, for example, calls for marking at the
time of manufacture, importation, and confiscation of firearms, grenades and
other covered weapons, and Articles XI and XIII further require various forms
of record-keeping and information exchange.*

Second, transparency and monitoring of these processes by international
NGOs are critical. . . .

Third and most important, the horizontal process should produce a “trans-
fer ban” that would prevent legal arms from being transferred either to illicit
users or to recognized human rights violators. Although this would not be easy
to do, under our own US domestic arms law, there are already restrictions on
making transfers or licenses to certain gross violators of human rights who have
been so certified by, for example, the Bureau of Political-Military Affairs at the
State Department, congressional staffs, and my own former bureau at the State
Department, the Bureau of Democracy, Human Rights and Labor. . . .

[TThe OAS Convention provides the best model. The Inter-American Con-
vention, inter alia, requires each state: to establish a national firearms control
system and a register of manufacturers, traders, importers, and exporters of
these commodities; to establish a national body to interact with other regional
states and a regional organization advisory committee; to standardize national
laws and procedures with member states of regional organizations; and to
control effectively borders and ports. Other key provisions include requiring
an effective licensing or authorization system for the import, export, and in-
transit movement of firearms, an obligation to mark firearms indelibly at the
time of manufacture and import to help track the sources of illicit guns, and

31. [A marking regime was implemented by the 2005 International Tracing Instru-
ment, detailed supra Section A.4.—Eps.]

32. [“The OAS Convention” refers to the CIFTA convention, which the United States
has signed but not ratified, excerpted supra Section B.5.—EDbs.]
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requiring states to criminalize the illicit manufacturing of and illicit trafficking
in firearms. . . .

More fundamentally, however, to fully effectuate the goals of the small
arms regime, the United States must focus on supply-side solutions and des-
tination controls. Supply-side controls mean destroying existing stockpiles of
small weapons. Through bilateral and multilateral diplomacy, our government
should start a process of promoting exchanges and destruction of existing small
weapons caches. . . .

These weapons destruction measures, however, must be combined with
supply-side control measures within the United States.... To address this
concern, in 1996, President Clinton signed arms brokering legislation that
amended the Arms Export Control Act to give the State Department greater
authority to monitor and regulate the activities of arms brokers. Key provisions
included the requirements that all brokers must register with the Department
of State, must receive State Department authorization for their brokering activ-
ities, and must submit annual reports describing such activities. The United
States is currently working to promote adoption of similar laws by other nations
by incorporating such a provision into the international crime protocol being
negotiated in Vienna.

Perhaps the strongest mode of internalization of supply-side controls would
be through an enhanced search for technological solutions. One particularly
intriguing idea is the idea of promoting production of smart or “perishable
ammunition,” e.g., AK-47 bullets that would degrade and become unusable
over time. Ironically, by focusing exclusively on controlling the delivery mech-
anism—the guns themselves—the small arms activists may have overlooked a
surer longer-term solution to the international firearms problem.

NOTES & QUESTIONS

1. Professor Koh admitted that “we are a long way from persuading govern-
ments to accept a flat ban on the trade of legal arms.” He urged that the
next steps be the creation of international arms registries; giving nongov-
ernmental organizations power to monitor governmental compliance with
international restrictions on arms transfers; and “stronger domestic regula-
tion.” Would these measures be helpful steps toward a later ban on the legal
trade in arms?

2. What would be the advantages and disadvantages of “a flat ban on the
trade of legal arms”? If you supported such a ban, what steps could you
take towards persuading governments to adopt a flat ban? How would you
counter the arguments of skeptics?

3. American exceptionalism. Writing in the Stanford Law Review about “the most
problematic face of American exceptionalism,” the type that Koh ranked
highestin “order of ascending opprobrium,” he complained that the United
States did not “obey global norms.” Among his examples was the Ameri-
can stance of “claiming a Second Amendment exclusion from a proposed


https://www.law.cornell.edu/uscode/text/22/chapter-39
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global ban on the illicit transfer of small arms and light weapons.” Harold
Hongju Koh, On American Exceptionalism, 55 Stan. L. Rev. 1479, 1486 (2003).
Koh was referring to the American position at the 2001 UN Conference that
produced the Programme of Action on Small Arms. As detailed supra Sec-
tion A.3, the administration drew a red line against express requirements
for domestic gun control, and against proposed language that would ban
arms transfers to “nonstate actors”—that is, to individuals, including rebel
groups. Was the US wrong to invoke the Second Amendment as a justifica-
tion for its stance at the UN?

4. Constitutional Charming Betsy Canon. In the 1804 U.S. Supreme Court case
Musrray v. Schooner Charming Betsy, 6 U.S. 64 (1804), Chief Justice Marshall
wrote that “an act of Congress ought never to be construed to violate the
law of nations, if any other possible construction remains.” The Charming
Belsy ship was originally owned by an American but was later sold in St.
Thomas to a Dane who sent it on a commercial voyage to the French island
of Guadeloupe. The issue before the Court was whether the ship was for-
feitable under a congressional statute that forbade American trade with
France. The Marshall Court construed the statute narrowly, so as not to
run counter to international law, which allows trade by neutrals (such as
Denmark).

In statutory construction, the Charming Betsy canon has been applied
by American courts ever since. Professor Koh has argued for a “Consti-
tutional Charming Betsy Canon.” In other words, the U.S. Constitution
should, when possible, be interpreted to comply with international law. See
Vicki Jackson, Constitutional Engagement in a Transnational Era (2009)
(arguing for use of international law in interpreting some constitutional
provisions, but not the Second Amendment, which has the “specificity or
distinctiveness . . . that makes transnational sources irrelevant”); Melissa A.
Waters, Creeping Monism: The Judicial Trend Toward Interpretive Incorporation
of Human Rights Treaties, 107 Colum. L. Rev. 628 (2007) (describing use of
international treaties to create the equivalent of a constitutional Charming
Betsy canon in the courts of other nations); Roger P. Alford, Foreign Relations
as a Matter of Interpretation: The Use and Abuse of Charming Betsy, 67 Ohio St.
L.J. 1339 (2006) (arguing against domestic application of Charming Betsy).

To elevate Charming Betsy to a canon of constitutional construction
would mean that whenever there is ambiguity, the Constitution should be
construed to match international law. Of course, almost every constitu-
tional case that reaches the Supreme Court involves the resolution of some
kind of ambiguity: What kind of punishment is “cruel and unusual”? What
searches and seizures are “unreasonable”? Does the protection of “the free-
dom of speech” include political advertisements by the National Rifle Asso-
ciation or the Brady Campaign, if the ads are paid by general membership
dues?®® What kind of “Arms” are encompassed in the Second Amendment,
and what kinds of controls amount to the right’s being “infringed”?

33.  Citizens United v. Federal Election Commission, 558 U.S. 50 (2010), ruled that corpora-
tions (including the National Rifle Association and Brady) can use funds in their corporate
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http://opiniojuris.org/2009/04/09/ten-questions-for-legal-advisor-nominee-harold-hongju-koh/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=934108
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Should all ambiguities in the U.S. Constitution be resolved so that the
Constitution is consistent with international law? Does the answer depend
on what “international law” is?

2. Norms Entrepreneurs for Gun Control and Gun Rights

As explained at the beginning of this Chapter, one form of international law
is positive law, which is created by written documents similar to a statute or a
contract. Examples include treaties, conventions, bilateral agreements, and so
on. Long before wide-ranging international treaties became common, inter-
national law was derived from customary law. Customary law arises from the
common behavior of nations who believe that their actions are compelled by
international law. For example, in the eighteenth century, civilized nations
did not execute enemy soldiers who had been captured, nor did they arrest
or imprison ambassadors from foreign nations, even if the ambassador were
almost certainly guilty of crime. These customary practices were considered
by the nations themselves to be legally mandatory, even though there were no
applicable treaties about the laws of warfare or the immunities of diplomats.
Thus, the term “customary law.”

In an ordinary sense, customary law is defined by what nations actually do
based on their beliefs about prevailing legal requirements. In this sense, cus-
tomary international law is not particularly controversial. As detailed in Part A,
“norms” are somewhat similar to customary law, but weaker. Sometimes, they
are treated as international law.

In the article above, Professor Koh approvingly notes how “transnational
norm entrepreneurs” and “transnational activists” have worked successfully in
recent decades to expand dramatically what is meant by “international law.”
He lauds their efforts on the gun control front. As he explains, “Twenty-first-
century international lawmaking has become a swirling interactive process
whereby norms get ‘uploaded’ from one country into the international system
and then ‘downloaded’ elsewhere into another country’s laws or even a private
actor’s internal rules.” Harold Hongju Koh, Remarks: Twenty-First-Century Inter-
national Lawmaking, 101 Geo. L.J. 725, 747 (2013). The norms creators some-
times have assistance from the United Nations. See, e.g., Nadia Fischer, Outcome
of the United Nations Process: The Legal Character of the United Nations Programme of
Action, in Arms Control and Disarmament Law 165-66 (2002) (United Nations
publication) (UN gun control documents are “norms” of international law).

The concern that foreign gun control norms may be “downloaded” into the
US legal system is precisely why some Second Amendment supporters oppose
the international gun control project. See, e.g., Ted Bromund, Why the U.S. Must
Unsign the Arms Trade Treaty in 2018, Heritage Found. (Feb. 22, 2018). For exam-
ple, the UN Human Rights Council position that gun control is an international
human right, supra Section A.5, might be used in judicial interpretation of U.S.

treasuries to make independent expenditures in federal elections; that is, they can expend
their own money to speak on behalf of a preferred candidate.
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firearms statutes and the Second Amendment. The same could be done with
the 2001 UN Programme of Action (which the U.S. joined) or the Arms Trade
Treaty (which the US, when it was an unratified signer, might have had an obli-
gation not to undermine). See supra Part A. The same is true for CIFTA, the
western hemisphere gun control treaty that is signed but not ratified. Supra
Section B.5.

A program of action for norms entrepreneurs who wish to undo the
Second Amendmentis detailed in Leila Nadya Sadat & Madaline M. George, The
U.S. Gun Violence Crisis: Human Rights Perspectives and Remedies, 60 Wash.
U.J.L. & Pol’'y 1 (2019). The authors’ plan is to:

1. Seek declarations from international bodies on the U.S. human rights
obligations to prevent gun crime. /d. at 36-50.

2. Use these declarations to encourage U.S. interpretation of the Second
Amendment to defer to international norms, as some Supreme Court
Justices have already done for Eighth Amendment interpretation. /d.
at 82-86.

The primary focus of the paper is the first step, gathering available inter-
national legal interpretations to demonstrate the failures of the U.S. to fulfill its
duty to protect as a signatory state under various international treaties. By using
only one page out of the entire paper to briefly touch on the Second Amend-
ment jurisprudence, the authors are practicing what they preach in the second
step, namely to move their discourse away from the “gun rights rubric.”

The authors identify four international bodies for step one of the program:

1. The UN Human Rights Council (HRC) has the power to “investigate
alleged human rights abuses anywhere in the world and accepts com-
plaints . . . from NGO'’s and private individuals.” /d. at 60. In the Uni-
versal Periodic Review (UPR) process, states are supposed to declare
their actions to improve domestic human rights conditions and their
fulfillment of “international legal obligations.” Id. at 61. During the
UPR, other countries can make recommendations, which have no
force of law. Because of the Council’s domination by dictatorships, and
long-standing bias against the United States and Israel, the U.S. with-
drew from the Council in June 2018 and currently has no duties to
appear in any of the HRC meetings or to submit national reports.

2. The UN Human Rights Committee is distinct from the UN Human Rights
Council. The latter is composed of representatives of states. The Human
Rights Committee, in contrast, consists of 18 experts. The sole purpose
of the Committee is to monitor compliance with the International
Covenant on Civil and Political Rights (ICCPR) by nations that have
ratified the Covenant. The Committee has the power to hold a hear-
ing investigating the United States if another ICCPR signatory country
files a complaint on alleged violations of the Covenant. A private party
within the U.S. has no standing to file a complaint via the Committee.
A national government may bring a complaint against another nation
only when the issue cannot be “satisfactorily resolved, and all domestic
remedies are exhausted.” /d. at 66. A signatory country is required to
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report its domestic human rights conditions to the Committee every
four years for review. After reviewing the report submitted by a signa-
tory country, the Committee will issue its Concluding Observations,
which a further response from the state is expected to be made within a
year. The Committee has no legal authority to compel a nation to take
any specific legislative or legal actions.

3. The Inter-American Commission on Human Rights (IACHR) will accept
cases from individual petitioners to bring a member state of the
Organization of American States (OAS) before the Commission for a
judgement. Petitioners “must have exhausted all legal remedies” and
be unable to reach a “friendly settlement” with the member state on
alleged violations of the OAS Charter and the American Declaration
on Rights and Duties of Man. /d. at 102. Once the IACHR decides to
take the case, it will ask the petitioner and the member state to submit
briefs. The IACHR will also accept amicus briefs and may hold a public
hearing. A decision of the IACHR will be issued to the member state,
providing instructions “on how to comply with its obligations in the
given matter.” /d. The US does not recognize IACHR decisions as
legally binding.

A famous IACHR case on the U.S. came after the US Supreme
Court’s ruling in Castle Rock v. Gonzales, 545 U.S. 748 (2005). The
Supreme Court ruled that a local government had no legal duty to
protect three children who were the beneficiaries of a court-issued pro-
tective order against their father. The IACHR held that “the failure
of the United States to adequately organize its state structure to pro-
tect them [Rebecca, Katherine, and Leslie Gonzales] from domestic
violence not only was discriminatory, but also constituted a violation
of their right to life under Article I and their right to special protec-
tion as girl-children under Article VII of the American Declaration.”
Jessica Lenahan (Gonzales), et al., Report No. 80/11, Case 12.626, (2011),
Inter-Am. Comm’n H.R., § VIII, { 164. After finding the US failed to
comply with IACHR recommendations, all IACHR could do is “reiter-
ate its recommendations.” Id.  215.

4. The World Health Organization (WHO) has the “authority to make
recommendations to Members with respect to any matter within the
competence of the Organization.” Sadat & George, supra, at 103. The
WHO can also issue guidance on health-related issues, such as “respon-
sible reporting on suicide.” /d. Sadat and George see a “useful compar-
ison” between the tobacco industry and the firearm industry. /d. at 104.
With the U.S. implementation of “strict regulations on the [tobacco]
industry,” the outcome of the tobacco control is “a significant decline
in the percentage of the population who smokes.” /d. Since the WHO
is an influential international organization and its last publication on
gun violence is issued in 2001, the authors wish to see an issue of the
WHO Bulletin being published in the future on “global gun violence
concerns.” Id.

Although norms entrepreneurs for gun control—such as Professors Koh,
Sadat, and George, as well as activist organizations—have grown in influence
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over the last several decades, norms entrepreneurship does not work only in
one direction. In October 2005, the people of Brazil voted on a referendum
to outlaw private gun ownership. Although the referendum was strongly sup-
ported by Brazil’s President Luiz Inacio Lula da Silva, the prohibition proposal
was crushed by a 64 to 36 percent vote. The vote had been strongly supported by
the international gun prohibition coalition described in Professor Koh'’s article,
and Brazilian prohibition activists received support from the United Nations.
A win for prohibition in Brazil was supposed to set the stage for similar votes in
other nations, and for the creation of a major international gun control treaty
at the UN Programme of Action review conference in the Summer of 2006.

The Brazilian election had the opposite effect. NGO advocacy for prohi-
bition was led by the group Viva Rio. Its leader, Rubem Fernandes, explained
at 2 UN meeting what he had learned from the experience: “First lesson is,
don’t trust direct democracy.” He also noted that the argument “I have a right
to own a gun” became “a very profound matter” in the debate on the referen-
dum. Rubem Fernandes, Lessons from the Brazilian Referendum, Remarks to
the World Council of Churches (Jan. 17, 2006), quoted in Wayne Lapierre, The
Global War on Your Guns 187 (2006);** see also Roxana Cavalcanti, Edge of a
barrel: Gun violence and the politics of gun control in Brazil, Brit. Soc. of Criminol.
Newsletter, No. 72, Summer, 11-14 (2013) (arguing that the referendum was
defeated partly because of the Mensalao scandal, involving bribery of Brazilian
legislators by the ruling Workers Party, which had helped lead the referendum
campaign, and partly because the Brazilian public accepted NRA-derived rheto-
ric about distrust of government and the need for self-defense).

Perhaps the landslide rejection of the Brazilian gun ban referendum started
the nation down a slippery slope. In 2018, presidential candidate Jair Bolsonaro
was elected while promising to reform Brazil’s onerous gun control laws, so
that ordinary citizens can own and carry firearms for protection from Brazil’s
rampant violent crime. In January and May 2019, he used existing authority
to issue executive decrees that temporarily revised the effects of a 2003 statute
(Law no. 10.826) that had prohibited lawful gun acquisition by most Brazilians.
See Tara John, Brazil’s Bolsonaro signs executive order easing gun rules, CNN. May 8,
2019; Presidéncia da Republica, Presidente assina decreto que altera regras para uso
de armas, May 7, 2019; Presidéncia da Republica, Governo altera decreto de regras
sobre 0 uso de armas, May 22, 2019 (summarizing Decreto 9.785); Presidéncia da
Republica, Decreto regulamenta posse de armas de fogo no Brasil, Jan. 15, 2019. Even
before Bolsonaro’s 2018 election victory on a right to arms platform, an article
in Foreign Policy magazine pondered whether Brazil’s referendum had broader
implications:

If you asked people in Bosnia, Botswana, or, for that matter, Brazil, what
the Second Amendment of the US Constitution stands for, most of them would

34. Fernandes was speaking at PrepCon 2006, a UN-sponsored preparatory confer-
ence for the major UN gun control conference that would take place in June-July 2006. Side
Events, PrepCom 2006 (Preparatory Committee for the Conference to Review Progress in
the Implementation of the Programme of Action to Prevent, Combat, and Eradicate the
Illicit Trade in Small Arms and Light Weapons in All Its Aspects), United Nations, Jan. 9-20,
2006.


http://www.planalto.gov.br/ccivil_03/leis/2003/l10.826.htm
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https://www.gov.br/planalto/pt-br/acompanhe-o-planalto/noticias/2019/05/presidente-assina-decreto-que-altera-regras-para-uso-de-armas
https://www.gov.br/planalto/pt-br/acompanhe-o-planalto/noticias/2019/05/governo-altera-decreto-de-regras-sobre-o-uso-de-armas
https://www.gov.br/planalto/pt-br/acompanhe-o-planalto/noticias/2019/05/governo-altera-decreto-de-regras-sobre-o-uso-de-armas
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probably have no idea. But the unexpected defeat of Brazil’s proposed gun prohi-
bition suggests that, when properly packaged, the “right to keep and bear arms”
message strikes a chord with people of very different backgrounds, experiences,
and cultures, even when that culture has historically been anti-gun.

In fact, the Second Amendment may be a more readily exportable commod-
ity than gun control advocates are willing to accept, especially in countries with
fresh memories of dictatorship. When it is coupled with a public’s fear of crime—a
pressing concern in most of the developing world—the message is tailored for
mass consumption.

David Morton, Gunning for the World, Foreign Policy, Jan./Feb. 2006.

Online Chapter 14.C, on Comparative Law, describes the situation in
Kenya, where many pastoral tribes have been resisting government gun con-
fiscation efforts for decades. An article in Kenya’s leading newspaper urges the
government to abandon the confiscation campaigns, and instead to follow the
Second Amendment model:

How can the Government ask us to surrender our guns when we know very
well that there is no security for us? If we give out our firearms, say today, who will
protect us when the neighbouring tribes strike? How about our stolen livestock?
Who is going to return them to us?” Mr. Lengilikwai talks with bitterness.

In the past, critics of liberalising access to firearms have argued that they
would put ordinary people’s lives in peril because even squabbles in the streets
or the bedroom would be resolved by bullets. Incidentally, such incidents are
few and far between in the Kerio Valley despite the easy accessibility of AK-47s as
well as the relatively low levels of education and social sophistication. . . . If Kenya
is to achieve long-lasting stability, it ought to borrow a leaf from the US, whose
constitution gives the people the right to bear arms and form militias for their
own defence should the armed forces fail them, as happened in Kenya after the
December elections.

Paul Letiwa, Why Herders Won't Surrender Their Firearms Just Yet, Daily Nation, Apr.
30, 2008; see also Ng’ang’a Mbugua, Law Should Be Changed to Free Guns, Daily
Nation (Apr. 25, 2008) (noting success of armed defense program of the people
of the Kerio Valley).

NOTES & QUESTIONS

1. Suppose that the idea of a fundamental human right to keep and bear arms
became popular globally. What consequences might ensue?

2. Recall the materials earlier in this chapter asserting that personal self-
defense and collective resistance to tyranny are fundamental, natural, inher-
ent human rights. Similar provisions are found in various national consti-
tutions. See Ch. 14.A. Should these rights be considered universal norms?

3. Self-defense from criminals or criminal governments does not always
involve using firearms or other arms. But there are sometimes situations in
which no lesser force will suffice. Should the right to keep and bear arms
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be considered a necessary corollary to individual and collective rights of
self-defense?

4. In the world of international arms entrepreneurship, the numbers and
funding for prohibition advocates far exceeds those of arms rights advo-
cates. As this chapter indicates, the former type of advocates has not yet
achieved all it wanted, but it has helped create many international doc-
uments that advance its goals. If you were an advisor for each side, what
suggestions would you give about future strategy and tactics?

5. Hessbruegge’s analysis of self-defense and international law. An impressively thor-
ough and thoughtful analysis of human rights and self-defense is Jan Arno
Hessbruegge’s book Human Rights and Personal Self-Defense in International
Law (2017). Analyzing many of the materials presented in this Chapter, and
in online Chapters 14 (comparative law) and 16 (antecedents of the Second
Amendment), Hessbruegge finds that the right to self-defense is a natural
and universal right. /d. at 17-89. However, he does not consider self-defense
to be recognized as a human right in international law:

The right of self-defense is a genuinely pre-society right that evolved
in the absence of the state. It survived the formation of the state because no
state will ever have enough power to perfectly protect individuals. Conversely,
human rights evolved to in response to the overbearing presence of the state
and serve primarily to ensure that states do not accumulate too much power.
Unlike human rights, self-defense does not additionally incorporate a vision
to transform the state. It can accommodate any type of state, including author-
itarian states that fail to respect human rights. For these reasons, the right to
personal self-defense can best be described as an individual right sui generis
under international law.

Even if it does not constitute a human right in its own right, the right
to personal self-defense still links closely to international human rights law.
Human rights shape the right to self-defense because they prohibit denying
or unduly curtailing the right to personal self-defense. In this sense, the right
to personal self-defense is derivative of human rights, even if it is not a human
right itself.

Id. at 89.

Arguably, Hessbruegge’s view that a right which precedes the existence
of society cannot be an international law human right is too strict. After all,
marriage, bearing children, and raising children are natural rights that long
precede society. Today, such rights are certainly part of international human
rights. F.g., Universal Declaration of Human Rights art. 16 (1948) (“(1) Men
and women of full age, without any limitation due to race, nationality or reli-
gion, have the right to marry and to found a family. They are entitled to equal
rights as to marriage, during marriage and at its dissolution. (2) Marriage shall
be entered into only with the free and full consent of the intending spouses. (3)
The family is the natural and fundamental group unit of society and is entitled
to protection by society and the State.”).

Because Hessbruegge does believe that human rights law forbids sup-
pression of self-defense, he arrives at conclusions that would be the same as if


https://www.un.org/en/universal-declaration-human-rights/index.html
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self-defense were denominated as a right in itself. For example, he writes that
the governments like Papua New Guinea or Iran, which refuse to entertain
self-defense claims by female victims or rape or other abuse by men, are violat-
ing natural law. Hessbruegge, supra, at 239-42.

Similarly, a legal system (such as Iceland’s) that requires a defendant to
prove self-defense, rather than requiring the government to disprove it beyond
a reasonable doubt, violates the presumption of innocence. Id. at 276-78.%
The allowance for self-defense required by international human rights law also
means that there is a right to use deadly force against at least some forms of
manifestly unlawful government violence, including extrajudicial killings and
torture. Id. at 299-312.

However, Hessbruegge disagrees with the argument, presented in section
D, supra, that the Genocide Convention and the inherent right of self-defense
authorize the supplying of arms to a population that is the victim of an ongo-
ing genocide. “Allowing the Bosnian side to arm itself might have limited the
level of atrocities. However, such cases are the exception, not the rule. As a
matter of general principle, preventing genocide and mass atrocities will typ-
ically require . . . sustained efforts to counter the proliferation of small arms.”
Id. at 288.

This is an empirical judgement. Itis at least called into question by the fact
that every genocidal regime in the last century and the present one has assid-
uously worked to disarm the intended victims beforehand. To the extent that
such regimes have been unable to fully disarm victims, many lives have been
saved, including in the Turkish genocide of the Armenians in World War I, and
the German genocide of Jews in World War II. The issue is discussed further in
Chapter 14.D.2.

Hessbruegge also examines the question of whether the right of self-
defense implies a right to possess defensive firearms. His first argument against
such a right is that having a gun is counterproductive for personal safety. The
basis for the argument is a citation of several social science studies. Id. at 280-85.
The full body of empirical evidence is not nearly so unanimous as Hessbrueg-
ge’s discussion implies. Some of the empirical evidence from both sides is dis-
cussed in Chapter 1.

Even if, arguendo, gun ownership enhances individual safety, there should
be no right to gun ownership because of the greater interest in the safety of
society as a whole, Hessbruegge argues. As he points out, most people believe
that it is alright to disarm convicted violent felons, even though ex-felons are at
unusually high risk of being victimized by criminals. (The higher victimization
rates for ex-felons are a consequence of ex-felons tending to live in poorer areas
with high crime rates, tending to associate with criminals, and perhaps having
lower impulse control and poor prudential judgement.) Hessbruegge extrap-
olates a broader principle from felon disarmament: although gun ownership

35. Under an Ohio statute that was enacted in 1978, the defendant had the burden
of proof on self-defense. The statute was amended in 2019 to put the burden of disproving
self-defense on the government. Ohio Rev. Code § 2901.05; Ohio House Bill 228 (2019).
The former Ohio statute was held by the U.S. Supreme Court not to violate the Due Process
Clause of the Fourteenth Amendment, in a 5-4 decision. Martin v. Ohio, 480 U.S. 228 (1987).
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might make gun owners safer, greater gun ownership makes society more dan-
gerous in the long run. /d. at 282-83.

This, too, is an empirical judgement, and some empirical evidence is to
the contrary. As the data in Chapter 1 indicate, rising gun density in the United
States over the last three decades has coincided with a tremendous drop in gun
crime. Online Chapter 14.B presents cross-national studies of gun ownership,
and some of the studies find no link between higher rates of gun ownership
and violent crime. Public safety may be enhanced by laws that disarm people
whose individual behavior demonstrates an unusual risk that they will misuse
guns in the future; however, individuals who have been peaceable all their lives
may pose little or no risk of misusing arms and may (according to some of the
data presented in Chapter 1) actually contribute to greater social safety if they
are armed.

Hessbruegge’s final argument is that a right of some persons to own guns
would harm the self-defense rights of people who do not want to own guns:
“People who choose not to have a gun or are unable to have one will see their
capacity to effectively implement their right to self-defense diminished, because
any aggressors they face are more likely to be armed. . . . Those who proclaim
aright of firearms as a means of self-defense fail to see how such a right dimin-
ishes the right to personal self-defense of those who also insist on their right not
to own a gun.” Id. at 289.

The argument is plausible if one makes certain assumptions. First, that
a significant quantity of firearms owned by law-abiding people will come into
the hands of criminal aggressors, since guns owned by law-abiding people can
be stolen by criminals and then sold to other criminals. The second assump-
tion is that a government that severely constricts or eliminates lawful gun own-
ership by citizens is also effective enough to thwart criminal gun acquisition
from other sources, such as thefts from government armories, illicit sales of
government arms by corrupt government officials, or international smuggling.
As described in online Chapter 14.C, the assumption of government efficacy is
plausible for certain nations, such as Japan, and less plausible for other some
other nations. See also Nicholas J. Johnson, Imagining Gun Control in America:
Understanding the Remainder Problem, 43 Wake Forest L. Rev. 837 (2008) (Ch.
14.B) (discussing obstacles to successfully implementing government restric-
tions on firearm availability).

While Hessbruegge’s discussion focuses on firearms, the logic of his argu-
ment applies equally to any type of personal arm, including pepper spray, stun
guns, knives, swords, bows, and clubs. If the law-abiding are allowed to own any
arms at all, some of those arms may leak into the hands of violent aggressors,
thus making self-defense all the more difficult for the law-abiding.

The other side of the argument, however, is that self-defense without arms
is not necessarily very easy for a large portion of the population. If neither
law-abiding citizens nor criminals have arms, then the advantage goes to physi-
cally strong young men—all the more so if they work in groups to attack isolated
victims. That is precisely why many people who worry about being victimized by
criminals choose to own some kind of arm. The reason that guns are called
“equalizers” is because they are by far the most effective tool allowing a small
person to defend him- or herself at a distance from a group of larger people.
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See Dave Kopel, Paul Gallant & Joanne Eisen, A World Without Guns, Nat’l Rev.
Online, Dec. 5, 2001.

But the problem with the equalizing effect of guns is that they also allow a
smaller, lone individual to attack a larger victim, or group of victims, especially
if the victims happen to be unarmed. Arms in the wrong hands harm public
safety, while arms in the right hands enhance it. Although the principle is easy
to state, implementation is more challenging.

Regardless of whether the reader agrees with Hessbruegge’s conclusions,
his book is a major contribution to the literature and an outstanding resource
for future scholarly examination of personal self-defense in international law.


http://davekopel.org/NRO/2001/A-World-Without-Guns.htm
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Comparative Law

This is online Chapter 14 of the second edition of the law school textbook Firearms Law
and the Second Amendment: Regulation, Rights, and Policy (2d ed. 2017). The
printed book, by Nicholas J. Johnson, David B. Kopel, George A. Mocsary, and Michael P.
O’Shea, consists of Chapters 1 through 11. More information and additional materials
are available at https://www.wklegaledu.com/johnson-firearms-law-2. The printed book
may also be purchased from Amazon.com and Barnes & Noble (bn.com). The companion
website for the book is firearmsregulation.org.

The online chapters, by Nicholas J. Johnson, David B. Kopel, George A. Mocsary,
and E. Gregory Wallace, are available at no charge from either hitps://www.wklegaledu.
com/johnson-firearms-law-2 or from the book’s separate website, firearmsreglation.org.
They are:

12. Firearms Policy and Status. Including race, gender, age, disability, and sexual
orientation.

13. International Law. Global and regional treaties, self-defense in classical inter-
national law, modern human rights issues.

14. Comparative Law. National constitutions, comparative studies of arms issues,
case studies of individual nations. (This chapler.)

15. In-Depth Explanation of Firearms and Ammunition. The different types of fire-
arms and ammunition. How they work. Intended to be helpful for readers who
have little or no prior experience, and to provide a brief overview of more com-
plicated topics.

16. Antecedents of the Second Amendment. Self-defense and arms in global histori-
cal context. Confucianism, Taoism, Greece, Rome, Judaism, Christianity, Euro-
pean political philosophyy.

Note to teachers: Chapter 14, like all of the online chapters (and like the printed
Chapters 1 through 11), is copyrighted. You may reproduce this online Chapter 14 without
charge for a class, and you may have it printed for students without charge. We ask that
you notify the authors of such use via one of the email addresses provided on the public
website for this textbook. Of course, you may choose to use only selected pages, and you
may supplement this chapter with materials you choose. However, this chapter may not be
electronically altered or modified in any way.
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Online Chapter 13 covers International Law—that is, law, such as trea-
ties, that applies among nations. This Chapter studies Comparative Law—
comparing and contrasting the “domestic” (noninternational) gun laws of vari-
ous nations and examining the possible effects of those different laws. Because
international law is derived in part from the “norms” of civilized nations, the
study of comparative law can yield useful insights for international law.!

Part A covers national constitutions and reviews the following topics: (1)
the three nations besides the United States that have an express constitutional
right to arms; (2) constitutional guarantees of self-defense; (3) constitutional
affirmations of the right and duty to resist tyranny or illegitimate government;
(4) constitutional support for national liberation movements in other nations;
(5) a short case study of Ghana and its constitutional duty of forcible resistance
to usurpation of goverment; and (6) the constitutional right to security in the
home.

Part B excerpts studies examining the consequences of varying rates of
gun ownership among a large number of countries. One purpose of Part B is
for students to develop skills in evaluating statistical studies. Accordingly, Part B
begins with an explanation of some basic statistical methods and terminology.
The first excerpted article, by Don Kates and Gary Mauser, observes similarities
and difference of the United States and Europe.

The next Section introduces complex statistical analysis. It begins with a
summary of statistical research methods and vocabulary. Next is an article by
Professor Gary Kleck examining the strengths and weaknesses of various stud-
ies on the relationship between gun ownership levels and homicide levels.
Although Kleck analyzes data within the United States, his methodological cau-
tions provide a foundation for evaluating the international studies that follow.
As Professor Kleck explains, one of the most daunting problems is accurately
estimating levels of gun ownership, especially over time.

The third Section of Part B presents an especially sophisticated article,
by John N. van Kesteren, that examines 26 countries, mostly European plus
the United States, to look for relationship between gun ownership levels and
violence.

The last Section of Part B directs attention to the importance of culture in
comparative scholarship. An article by Irshad Altheimer and Matthew Boswell
reports the diverse effects of higher rates of gun ownership in Western devel-
oped nations, Eastern Europe, and Latin America. A second article, by David
Kopel, Carlisle Moody, and Howard Nemerov, investigates the relationship
between gun density and various measures of economic freedom, economic
prosperity, political freedom, civil freedom, and noncorruption in 78 nations.

Finally, in Section B.5, Nicholas Johnson describes “the remainder prob-
lem”: if social science did prove that greater gun density causes the United
States to have higher rates of homicide and other gun crime than some other
countries, what can be done meaningfully to reduce U.S. gun density?

1. The authors thank Vincent Harinam (M.A. Criminology, Univ. Toronto 2017) for
contributing to the second edition of this chapter.
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Part C presents case studies of gun control and gun rights in several nations.
It begins with the United Kingdom, starting in the early twentieth century. (For
earlier UK. history, see Chapter 2.) For contrast, the next nation is Switzerland,
with its thriving militia system.

The Western Hemisphere comes next, with Canada, Mexico, and Venezu-
ela. Asia and the Pacific are covered in sections on Australia, Japan, China, and
Thailand. Kenya and South Africa are the case studies for Africa. Some Notes
& Questions following sections on particular countries present material about
other nearby countries.

Part D considers broad perspectives in the three different ways. First, an
article by Professor Carlisle Moody investigates European homicide trends over
the last 800 years, and observes that growing availability of firearms that could
be kept always ready for self-defense (wheel locks and flintlocks) paralleled a
sharp decline in homicides.

An essay by Professor Kopel compares and contrasts homicides in the
United States and Europe during the twentieth century. Europe’s homicide
rate is vastly higher—once one takes into account murder by government.
If one makes certain assumptions designed to produce the highest possible
figure, the United States had up to 745,000 additional gun homicides in the
twentieth century because the United States did not have gun control laws
as restrictive as those in Europe. Conversely, Europe had about 87.1 million
additional homicides by government because Europeans did not have a right
to arms. The essay describes the gun control policies of dictators in Europe
and elsewhere. It concludes with a pair of case studies showing the accomplish-
ments of armed resistance to genocide: by Armenians and other Christians in
the Ottoman Empire during World War I, and by Jews in Europe during World
War II.

The third section of Part D investigates at length the largest mass homicide
in history: the murders of over 86 million Chinese by the Mao Zedong dictator-
ship in 1949-76. —The essays also details armed resistance to Mao, and includes
a detailed description of Tibetan uprisings. While Mao adopted diverse arms
control policies at different times, the objective was always the same: his politi-
cal supporters would be armed and his opponents would not.

The excerpted article, John N. van Kesteren, Revisiting the Gun Ownership
and Violence Link: A Multilevel Analysis of Victimization Survey Data, British Journal
of Criminology, vol. 54, pages 53-72 (2014), is republished by permission of
Oxford University Press.

A. National Constitutions

1. Constitutional Rights to Arms

Besides the United States, three other nations have an express constitutional
right to arms.
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Constitucion Politica de los Estados Unidos Mexicanos [C.P.], as amended, art.
10, Diario Oficial de la Federacion [DO], 5 de Febrero de 1917 (Mex.):

The inhabitants of the United States of Mexico have the right to possess arms
in their domiciles, for security and legitimate defense, with the exception of the
prohibitions by federal law and the reservations for exclusive use of the military,
army, air force, and national guard. Federal law will determine the cases, condi-
tions, requirements, and place under which the inhabitants will be authorized to
carry arms.

Constitution de la République d’Haiti art. 268-1: Every citizen has the right to
armed self-defense, within the bounds of his domicile, but has no right to bear
arms without express well-founded authorization from the Chief of Police.

Guatemala Constitution art. 38:

Possession and carrying of arms. The right of possession of arms, not prohibited
by law, for personal use is recognized, in the home. There will be no obligation to
surrender them, save in cases that are ordered by a competent judge. The right of
carrying of arms is recognized, and regulated by the law.

NOTES & QUESTIONS

1. Whydo you think that the three nations listed above (and the United States)
do expressly recognize a right to arms? Is it significant that all four nations
are located in the Western Hemisphere?

2. Textually, how do the rights to arms recognized in the Guatemalan, Hai-
tian, and Mexican Constitutions compare with the Second Amendment
of the United States Constitution? With the Second Amendment as con-
strued by District of Columbia v. Heller, 554 U.S. 570 (2008) (Ch. 10.A), and
McDonald v. City of Chicago, 561 U.S. 742 (2010) (Ch. 10.B)? With U.S. state
constitutional rights to arms provisions? See Ch. 9 App’x.

3.  Mexico. Constitutional rights typically limit the power of the legislature.
Mexico’s constitutional right to possess arms in homes for security and lawful
self-defense is subject to federal law “prohibitions.” Additionally, any right
to carry arms is determined by federal law. Given these provisions, to what
extent is Mexican federal law constrained by its constitutional right to arms?
Mexico is the subject of a country study presented infra Section C.4.

4. Haiti. Although the Haiti Constitution guarantees the constitutional right
to arms, the constitutional article is not honored at present. For more on
Haiti, see Topher L. McDougal, Athena Kolbe, Robert Muggah & Nicholas
Marsh, Ammunition Leakage from Military to Civilian Markets: Market Price Fvi-
dence from Haiti, 2004-2012, Def. & Peace Econ. (July 2018) (military ammu-
nition supplies often end up being illicitly transferred to citizens); Robert
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Muggah, Securing Haiti’s Transition: Reviewing Human Insecurity and the Pros-
pects for Disarmament, Demobilization, and Reintegration, Small Arms Survey
occasional paper (2005).

5. Express constitutional protections of the right to keep and bear arms are
relatively uncommon globally, compared to related rights, such as self-
defense, resistance to tyranny, or security of the home, each which is dis-
cussed below. Why do you think express arms rights are not common?

2. Constitutional Right of Self-Defense

Fifteen nations, all of which have legal systems derived from English law, use
nearly identical language to constitutionalize self-defense: Antigua and Bar-
buda (art. 4), the Bahamas (art. 16.), Barbados (art. 12), Belize (art. 4), Cyprus
(art. 7.), Grenada (art. 2), Guyana (art. 138), Jamaica (art. 14), Malta (§ 33),
Nigeria (art. 33), Samoa (art. 5), St. Kitts and Nevis (art. 4), Saint Lucia (art.
2), Saint Vincent and the Grenadines (art. 2), and Zimbabwe (art. 12). Another
country, Slovakia (art. 15), uses a variation of the formula.

The language in these nations’ constitutions is a more elaborate version of
the European Convention on Human Rights (online Ch. 13.B.3) protection of
the rights to life and self-defense. The standard language in these constitutions
provides:

(1) No person shall be deprived of his life intentionally save in execution of
the sentence of a court in respect of a criminal offence of which he has been
convicted.
(2) A person shall not be regarded as having been deprived of his life in contra-
vention of subsection (1) if he dies as the result of the use, to such extent and in
such circumstances as are permitted by law, of such force as is reasonably justifi-
able in the circumstances of the case
(a) for the defence of any person from violence or for the defence of
property;
(b) in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained;
(c) for the purpose of suppressing a riot, insurrection or mutiny or of dis-
persing an unlawful gathering; or
(d) in order to prevent the commission by that person of a criminal
offence, or if he dies as the result of a lawful act of war.

Two other countries constitutionally enumerate a right of self-defense. In
Honduras, “the right of defense is inviolable” (art. 82). In Peru, “[e]very person
has the right: . . . § 23 To legitimate defense.”

NOTES & QUESTIONS

1. Whatare the arguments for and against expressly constitutionalizing a right
to self-defense?


http://www.smallarmssurvey.org/fileadmin/docs/B-Occasional-papers/SAS-OP14-Haiti-EN.pdf
http://www.smallarmssurvey.org/fileadmin/docs/B-Occasional-papers/SAS-OP14-Haiti-EN.pdf
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2. Suppose that one of the constitutional provisions above were repealed,
and a statute were enacted that forbade self-defense. In what sense, if any,
could persons in the country assert that they have a right of self-defense?
CQ: The materials on the origins of international law (online Ch. 13.C)
and antecedents of the Second Amendment (online Ch. 16) address this
issue.

3. Section 2(a) recognizes legal justification for the reasonable use of deadly
force for defense of persons against violence and “for the defence of prop-
erty.” Does the right to defend persons necessarily include the right to
defend property? If not, why was the defense of property added?

4. If a constitution recognizes an essential right, such as food or education,
can the government properly outlaw exercise of the right, such as growing
food or teaching children to read? What if the government supplies every-
one with plenty of food and excellent education? What if the government
aspires to supply sufficient food and education, but is unable to do so? Is
there a right to a government that is not tyrannical or oppressive?

3. Constitutional Resistance to Tyranny

Many nations’ constitutions affirm a right or even a duty of citizens to resist
usurpation of power, destruction of constitutional order, or other unlawful acts
of persons purporting to exercise governmental power. The constitutions vary
widely in their texts and details. Some expressly limit resistance only to nonvi-
olent modes, such as civil disobedience. Others expressly declare a right and
duty of forcible resistance. Many others have language for which the use (or
nonuse) of force is left to implication. Similarly, constitutions also differ in the
specificity of what kinds of acts trigger the rights of resistance.

This section groups the relevant constitutions geographically: Europe,
Latin America, Africa, and Asia. After that, a subsection presents the handful of
nations’ constitutions that offer express moral or other support for liberation
movements in other nations.

The constitutional provisions quoted in this section are only those that are
currently in effect. A separate document, available online on this textbook’s
website, reproduces all constitutional resistance texts past and present. The
texts have been translated into English and into Chinese.

The next section presents a short case study of Ghana; the section discusses
a Ghanian scholar’s argument that Ghana’s constitutional right of resistance
creates an implicit right of Ghanians to possess arms.

In addition to the constitutions quoted below, there are three nations
whose constitutions specifically incorporate the Universal Declaration of
Human Rights (online Ch. 13.A.1), which recognizes the right of resistance
to tyranny. Those nations are Andorra (art. 5), Mauritania (pmbl.) (also
incorporating African Charter of Human and Peoples’ Rights), and Romania
(art. 20).


http://firearmsregulation.org/www/Chinese_Translation-Constitutional%20_Right-to-Resist_Provisions.pdf
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a. Europe

Czech Const. art. 23: “Citizens have the right to put up resistance to any person
who would do away with the democratic order of human rights and fundamen-
tal freedoms established by this Charter, if the actions of constitutional institu-
tions or the effective use of legal means have been frustrated.”

France Const. art. 2: “The aim of all political association is the preservation of
the natural and imprescriptible rights of man. These rights are liberty, property,
security, and resistance to oppression.”

Germany Const. art. 20(4): “All Germans shall have the right to resist any
persons seeking to abolish this constitutional order, if no other remedy is
available.”

Greece Const. art. 120(4): “Observance of the Constitution is entrusted to
the patriotism of the Greeks who shall have the right and the duty to resist by
all possible means against anyone who attempts the violent abolition of the
Constitution.”

Fundamental Law of Hungary art. C: “(2) No one shall act with the aim of
acquiring or exercising power by force, and/or of exclusively possessing it.
Everyone shall have the right and obligation to resist such attempts in a lawful
way. (3) Only state authorities shall have the exclusive right to use force in order
to enforce the Constitution and laws.”

Lithuania Const. art. 3: “The People and each citizen shall have the right to
oppose anyone who encroaches on the independence, territorial integrity, or
constitutional order of the State of Lithuania by force.”

Const. of the Portuguese Repub. art. 21: “Everyone has the right to refuse to
comply with an order that infringes his or her rights, freedoms or guarantees
and to resist by force any form of aggression when recourse to a public authority
is impossible.”

Const. of the Slovak Repub. art. 32: “The citizens shall have the right to resist
anyone who would abolish the democratic order of human rights and freedoms
set in this Constitution, if the activities of constitutional authorities and the
effective application of legal means are restrained.”

b. Latin America

Argentina Const. pt. I, ch. 2, § 36:

This Constitution shall rule even when its observance is interrupted by acts
of force against the institutional order and the democratic system. These acts shall
be irreparably null.


http://www.hri.org/docs/syntagma/artcl120.html#A120
http://www.kormany.hu/download/e/02/00000/The%20New%20Fundamental%20Law%20of%20Hungary.pdf
http://www.servat.unibe.ch/icl/lh00000_.html
http://www.concourt.am/armenian/legal_resources/world_constitutions/constit/portugal/portug-e.htm
https://www.prezident.sk/upload-files/46422.pdf
http://www.biblioteca.jus.gov.ar/Argentina-Constitution.pdf
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Their authors shall be punished with the penalty foreseen in Section 29,
disqualified in perpetuity from holding public offices and excluded from the ben-
efits of pardon and commutation of sentences.

Those who, as a consequence of these acts, were to assume the powers fore-
seen for the authorities of this Constitution or for those of the provinces, shall be
punished with the same penalties and shall be civil and criminally liable for their
acts. The respective actions shall not be subject to prescription.

All citizens shall have the right of resistance to those committing the acts of
force stated in this section.

The Argentina Constitution was extensively revised in 1994, including by
the addition of a second chapter to Part I's declarations, rights, and guarantees.
The resistance section is the first item in the 1994 additions, because it is the
first section in chapter 2. The resistance section refers to section 29, which
provides:

Congress may not vest on the National Executive Power—nor may the provincial
legislatures vest on the provincial governors—extraordinary powers or the total
public authority; it may not grant acts of submission or supremacy whereby the
life, honor, or wealth of the Argentine people will be at the mercy of governments
or any person whatsoever. Acts of this nature shall be utterly void, and shall render
those who formulate them, consent to them or sign them, liable to be condemned
as infamous traitors to their fatherland.

Id. pt. 1, ch. 1, § 29.

Regarding section 36, a leading Argentinian constitutional treatise asks:
“What is this right of resistance; it is not defined. Maybe it can be joined with
section 21, which obliges every citizen to arm themselves in defense of the constitu-
tion.? We say that the right of resistance—even with arms—has a minimum and
essential content that comes directly from section 36, and that the defense of the
constitution—which is the objective of the defense—is equivalent to the institu-
tional order and of the democratic system contained in it.” 3 German J. Bidart
Campos, Manual de la Constitucion Reformada 35 (2008) (translation by this
work’s authors); ¢f. David Baigun, El delito de « atentado al orden constitucio-
nal y la vida democrdtica » y la reforma de la constitucién nacional (Univ. of
Fribourg).”

On the other hand, when section 36 was presented at the 1994 consti-
tutional convention, the first speaker said that it referred only to forms of
nonviolent resistance—for example, the recent examples of people whis-
tling political songs that had been forbidden by military governments. The

2. “Every Argentine citizen is obliged to bear arms [armarse. lit. “to arm oneself”] in
defense of the fatherland and of this Constitution, in accordance with the laws issued by
Congress and the Decrees of the National Executive Power to this effect. Citizens by natural-
ization are free to render or not this service for a period of ten years as from the date they
obtain naturalization papers.” /d. pt. I, ch. 1, § 29.

3. David Baigtin had a long and eminent career as an Argentinian law professor and
human rights advocate.


https://www.unifr.ch/ddp1/derechopenal/articulos/a_20080521_35.pdf
https://www.unifr.ch/ddp1/derechopenal/articulos/a_20080521_35.pdf
http://www1.hcdn.gov.ar/dependencias/dip/Debate-constituyente.htm#Art.%2036
http://www1.hcdn.gov.ar/dependencias/dip/Debate-constituyente.htm#Art.%2036
https://catedrariquert.blogspot.com/2011/01/doctorado-honoris-causa-de-la-uclm-para.html
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convention transcript does not shed more light on the interpretation of the
section 36 Resistance Clause.

Cuba Const. art. 3: “When no other recourse is possible, all citizens have the
right to resist through all means, including armed struggle, anyone who tries to
overthrow the political, social and economic order established in this Constitu-
tion.” Like most of the rest of the text of the Cuban Constitution, this provision
is a sham. The regime founded by Fidel Castro is and always has been a totali-
tarian military dictatorship.

Dominican Repub. Const. art. 8(5): “No person is obligated to comply with
what is not required by law; nor can they legitimately be impeded from actions
not prohibited by law.” See also art. 46 (“All laws, decrees, resolutions, regula-
tions or acts are null and void if contrary to the rights in this constitution.”).

Ecuador Const. art. 98: “Individuals and groups may exercise the right of resis-
tance against acts or omissions of public authorities, persons or legal entities
that may violate or infringe their constitutional rights, and demand the recog-
nition of new rights.”

El Salvador Const. art. 87:

The right of the people to insurrection is recognized, for the sole object of
reestablishing constitutional order altered by the transgression of the norms rela-
tive to the form of government or to the established political system, or for serious
violations of the rights consecrated in this Constitution.

The exercise of this right shall not produce the abrogation nor the reform of
this Constitution, and shall be limited to the removal insofar as necessary of trans-
gressing officials, replacing them in a transitory manner until they are substituted
in the form established by this Constitution.

Under no circumstances shall the powers and jurisdictions which corre-
spond to the fundamental organs established by this Constitution be exercised by
the same person or by a sole institution.

Id. art. 88: “The principle that a President cannot succeed himself [alternab-
ilidad] is indispensable for the maintenance of the established form of gov-
ernment and political system. Violation of this norm makes insurrection an
obligation.”

Const. of the Rep. of Guatemala art. 5:

Any person has the right to do whatever the law does not prohibit; he is not obli-
gated to obey orders not based on the law or issued according to it. Neither can he
be harassed or persecuted for his opinions or for acts that do not involve violation
of same.

Id. art. 45: “Action to prosecute the violators of human rights is public and can
be exercised through a simple denunciation, without any guarantee or formal-
ity whatever. The opposition of the people to protect and defend the rights and
guarantees granted in the Constitution is legitimate.”


https://www.constituteproject.org/constitution/Guatemala_1993.pdf
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Honduras Const. art. 3:

No one owes obedience to a usurping government or to those who assume public
functions or jobs by force of arms or using means or procedures that violate or
ignore what this Constitution and the laws establish. The acts verified by such
authorities are null. The people have the right to resort to insurrection in defense
of the constitutional order.

Mexico Const. art. 136:

This Constitution shall not lose its force and effect, even if its observance is inter-
rupted by rebellion. In the event that a government whose principles are contrary
to those that are sanctioned herein should become established through any public
disturbance, as soon as the people recover their liberty, its observance shall be
reestablished, and those who have taken part in the government emanating from
the rebellion, as well as those who have cooperated with such persons, shall be
judged in accordance with this Constitution and the laws that have been enacted
by virtue thereof.

Paraguay Const. art. 138:

(1) Citizens are hereby authorized to resist usurpers through every means avail-
able to them. If a person or a group of persons, acting in the name of any princi-
ple or representation contrary to this Constitution, was to seize public power, their
action will be null, nonbinding, and of no value, and therefore, exercising their
right to resist oppression, the people will be excused from having to comply with
such actions. (2) Those foreign states that, under any circumstance, cooperate
with such usurpers will not be able to demand compliance with any pact, treaty, or
agreement signed with or authorized by an usurping government as if these were
obligations or commitments of the Republic of Paraguay.

Const. of Peru art. 46: “No one owes obedience to a usurping government or
to anyone who assumes public office in violation of the Constitution and the
law. The civil population has the right to insurrection in defense of the consti-
tutional order. Acts of those who usurp public office are null and void.”

c. Africa

Algeria Const. art. 33: “Individual or associative defence of the fundamental
human rights and individual and collective liberties is guaranteed.”

Benin Const. art. 66:

In case of a coup d’état, of a putsch, of aggression by mercenaries or of any action
by force whatsoever, any member of a constitutional agency shall have the right
and the duty to make an appeal by any means in order to re-establish the constitu-
tional legitimacy, including recourse to existing agreements of military or defense
co-operation. In these circumstances for any Beninese to disobey and organize
himself to put a check to the illegitimate authority shall constitute the most sacred
of rights and the most imperative of duties.


http://constitution.org/cons/honduras.htm
http://www.congreso.gob.pe/Docs/files/CONSTITUTION_27_11_2012_ENG.pdf
http://confinder.richmond.edu/admin/docs/local_algeria.pdf
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Cape Verde Const. art. 18: “Any citizen shall have the right not to obey any
order that offends his right, liberties and guarantees and to resist by force any
illegal aggression, when the recourse to the public authority is not possible.”

Chad Const. pmbl.:

We the Chadian people: . ..

—Proclaim solemnly our right and duty to resist and disobey any individual
or group of individuals, any corps of State that would assume power by
force or would exercise it in violation of the present Constitution;

—Affirm our total opposition to any regime whose policy would be
founded on the arbitrariness, dictatorship, injustice, corruption, extor-
tion, nepotism, clanism, tribalism, confessionalism, or confiscation of
power; . . .

... Adopt solemnly the present Constitution as the supreme law of the State.

This Preamble is an integral part of the Constitution.

Dem. Repub. of Congo (Brazzaville) Const. art. 64: “All Congolese have the
duty to oppose any individual or group of individuals who seize power by force
or who exercise it in violation of the provisions of this Constitution.”

Ghana Const.: See infra Section A.b.

Guinea Const. art. 21: “The people of Guinea shall freely and sovereignly deter-
mine its institutions and the economic and social organization of the Nation. . . .
They shall have the right to resist oppression.”

Mali Const. art. 121: “The people have the right to civil disobedience in order
to preserve the republican form of the State. Any coup d’Etat or putsch is a
crime against the Malian People.”

Mozambique Const. art. 80: “All citizens shall have the right not to comply
with orders that are unlawful or that infringe on their rights, freedoms and
guarantees.”

Niger Const. art. 6:

The people shall have the right and duty to resist an oppressive regime through
civil disobedience. Any regime that deliberately violates the carrying out of this
present Constitution shall be considered an oppressive regime. The people shall
have the right to defend the established democratic regime against a coup d’etat
through civil disobedience. Civil disobedience shall be exercised peacefully and
only as a last resort.

Rwanda Const. art. 48:
In all circumstances, every citizen, whether civilian or military, has the duty to

respect the Constitution, other laws and regulations of the country. Every citizen
has the right to defy orders received from his or her superior authority if the
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orders constitute a serious and manifest violation of human rights and public
freedoms.

d. Asia

Armenia Const. art. 18: “Everyone shall have a right to protect his/her rights
and freedoms by any means not prohibited by the law.”

Azerbaijan Const. art. 52(2): “Every citizen of the Azerbaijan Republic has the
right to independently show resistance to the attempt of a mutiny against the
State or forced change of the constitutional order.”

Maldives Const. art. 64: “No employee of the State shall impose any orders on
a person except under authority of a law. Everyone has the right not to obey an
unlawful order.” /d. art. 245: “No person shall give an illegal order to a member
of the security services. Members of the security services shall not obey a mani-
festly illegal order.”

Thailand Const. § 69: “A person shall have the right to resist peacefully any
act committed for the acquisition of the power to rule the country by a means
which is not in accordance with the modes provided in this Constitution.”

4. Support for National Liberation Movements

Some constitutions offer moral support, at least, for liberation movements in
other nations:

Algeria Const. art. 27: “Algeria associates itself with all the peoples fighting for
their political and economic liberation, for the right of self-determination and
against any racial discrimination.”

Angola Const. art. 16: Angola “shall support and be in solidarity with the strug-
gles of peoples for national liberation.”

Cuba Const. art. 12(g): Cuba “recognizes the legitimacy of struggles for national
liberation, as well as armed resistance to aggression, and considers its interna-
tionalist obligation to support the one attacked and [stands] with the peoples
who fight for their liberation and self-determination.”

Ecuador Const. art. 416(8): “The Ecuadoran State condemns all forms of
colonialism, neocolonialism and racial discrimination or segregation. It rec-
ognizes the right of peoples to liberate themselves from these oppressive
systems.”

Portugal Const. art. 7(3): “Portugal recognises the right of peoples to rebel
against all forms of oppression, in particular colonialism and imperialism.”


http://confinder.richmond.edu/admin/docs/local_algeria.pdf
http://www.servat.unibe.ch/icl/ao00000_.html
http://www.constitutionnet.org/sites/default/files/Cuba%20Constitution.pdf
http://www.concourt.am/armenian/legal_resources/world_constitutions/constit/portugal/portug-e.htm
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Suriname Const. art. 7(4): “The Republic of Suriname promotes the solidarity
and collaboration with other peoples in the combat against colonialism, neo-co-
lonialism, racism, genocide and in the combat for national liberation, peace
and social progress.”

Only Portugal’s national-liberation provision was enacted by a democratic
government. The Angolan government was put in power by Cuban troops
during a post-colonial civil war among anticolonial groups, following Portugal’s
1975 relinquishment of its Angolan colony.

5. Ghana: An Explicit Right and Duty to Restore Constitutional
Order

Under Ghana’s Constitution, adopted in 1992,

(4) All citizens of Ghana shall have the right and duty at all times—

(a) to defend this Constitution, and in particular, to resist any person or
group of persons seeking to commit any of the acts referred to in clause (3) of
this article; and

(b) to do all in their power to restore this Constitution after it has been
suspended, overthrown, or abrogated as referred to in clause (3) of this article.

Ghana Const. ch. I, art. 4. The acts that must be resisted are listed in article 3:
establishment of a one-party state, suppression of anyone’s lawful political activ-
ity, violent overthrow of government, abrogation of the constitution or any part
of it, and high treason. Articles 5, 6, and 7 provide indemnity and immunity to
all citizens exercising their Article 4 “right and duty.”

The 1992 right and duty of resistance are based in part on Ghana’s history
of military coups and dictatorship. The timeline is as follows: 1957—indepen-
dence from the United Kingdom; 1958—independence leader and President
Kwame Nkrumah begins establishing a one-party state; 1964—Nkrumah sus-
pends the constitution; 1966—military coup ousts Nkrumah while he is in
China visiting Chairman Mao; 1969—political parties are relegalized, and free
elections are held; 1972—another junta takes power in a coup; 1979—the
highly corrupt junta is removed in a coup led by Lt. Jerry Rawlings, who leads
the way in putting a right to resist into the new constitution, and new elections
are held; 1981—Rawlings takes power in another coup; 1992—a new constitu-
tion is enacted, free elections are held, and Rawlings wins the election. Since
then, free elections have taken place every four years.

Ishmael Norman, a professor at Ghana’s University of Health and Allied
Sciences, argues that “[t]he 1992 Constitution provides explicit instructions to
the citizens of Ghana to defend it. That is to say, the citizens are inured with
the correlative constitutional right to acquire arms, to keep and to bear them
in anticipation of national defense.” Ishmael Norman, The Right to Keep and Bear
Arms, Ghana, 8 Advances in Applied Sociol. 668 (2018).

Professor Norman argues that current Ghanaian arms laws violate the
right. He places blame on the National Commission on Small Arms and on a
regional gun control convention, the ECOWAS (Economic Community of West


http://pdba.georgetown.edu/Constitutions/Suriname/english.html
https://www.ghanaweb.com/GhanaHomePage/republic/constitution.php?id=Gconst1.html
http://file.scirp.org/Html/2-2290517_88088.htm
http://file.scirp.org/Html/2-2290517_88088.htm
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African States) Convention on Small Arms and Light Weapons. The present
laws have roots in colonial days, when the British Empire forbade Ghanaians to
make firearms, lest anticolonial forces obtain them. Emmanuel Addo Sowatey,
Small Arms Proliferation and Regional Security in West Africa: The Ghanaian Case, in
1 News from the Nordic Afr. Inst. 6, 6 (Nordiska Afrikainstitutet 2005).

Yet Ghana has a thriving firearms manufacturing business. With little more
than “a pair of bellows to fan the fire, a hammer, and an iron pipe,” an indi-
vidual Ghanaian gunsmith can produce several working guns per day; collec-
tively, about a hundred thousand per year are produced. /d. at 8. Illegally made
firearms have become common, and their quality continues to improve. Some
fall into the hands of street criminals. Kai Ryssdal, Ghana Blacksmiths Fuel Gun
Crime, Marketplace, July 10, 2009. The clandestine gunmaking skills that were
originally learned during colonial days have made Ghana a regional exporter
of quality firearms. Emmanuel Kwesi Aning, The Anatomy of Ghana’s Secret Arms
Industry, in Armed and Aimless: Armed Groups, Guns, and Human Security
in the ECOWAS Region 78 (Nicolas Florquin & Eric G. Berman eds. 2005)
(Geneva, Small Arms Survey).

NOTES & QUESTIONS

1. Constitutional order. All of the resistance articles seem to say that the consti-
tution is always the law—even when the government suspends, annuls, or
violates the constitution. This is so even if a dictatorship’s puppet legislature
purported to repeal the constitution. How could a document that the cur-
rent government does not consider binding be called “law”?

2. Enforcers of the constitutions. Imagine a nation in which the duty of resistance
was constitutionally triggered—such as by establishment of a one-party
state or the violent abolition of the constitution. In such circumstances,
judges would probably have little or no independence from the dictator-
ship. Saving the constitutional order would be the right and the duty of the
people directly. Thus, the resistance articles function as a last-resort safety
instruction: when all the other checks and balances have failed, the people
must restore constitutional order. How can instructions to commit insurrec-
tion or engage in unauthorized mass public protests be called “law”?

3. All of the constitutions with resistance provisions are relatively new and
from times when memories were fresh of cruel “governments” run by com-
munists, fascists, or other military dictators.* With tyranny having been
common globally in the last century, why do you think these particular
nations, and not others in their regions, have resistance articles?

4. France’s provision first appeared in the 1795 constitution, following the French
Revolution. The constitution did not survive. The resistance provision was restored by a new
constitution in 1958, creating France’s “Fifth Republic.”


http://www.poa-iss.org/RegionalOrganizations/ECOWAS/ECOWAS%20Convention%202006.pdf
https://www.marketplace.org/2009/07/10/ghana-blacksmiths-fuel-gun-crime/
https://www.marketplace.org/2009/07/10/ghana-blacksmiths-fuel-gun-crime/
http://www.smallarmssurvey.org/fileadmin/docs/D-Book-series/book-01-Armed-and-Aimless/SAS-Armed-Aimless-1-Full-manuscript.pdf
http://www.smallarmssurvey.org/fileadmin/docs/D-Book-series/book-01-Armed-and-Aimless/SAS-Armed-Aimless-1-Full-manuscript.pdf
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4. Professor Norman argues that the resistance article of the Ghana Consti-
tution implies an individual right to possess arms. Do you agree? Can any
of the other constitutions in this section also be read to imply a right to
arms? Can there be effective resistance to violent tyranny without bearing
arms?

5. Hypothesize a right to arms derived from the above constitutional pro-
visions. How would this right be similar to or different from the Second
Amendment right? CQ: Recall from Chapters 5 and 6 the nineteenth-
century American concept of what Professor O’Shea calls the “hybrid right,”
which was a popular interpretation of the Second Amendment in the Amer-
ican South, in order to allow for certain gun controls. The hybrid right, in
its most restrictive form, allowed for the home possession of all types of
arms that could be used in a militia—for example, rifles or large handguns
suitable for military use—but not small and easily concealable handguns.
It did not include a right to bear arms in public for personal defense when
not in militia service. See Aymette v. State, 21 Tenn. (2 Humph.) 154 (1840)
(Ch.5.B.2) (noting that the Tennessee Constitution’s arms-bearing provi-
sion was intended to protect against tyranny of the type experienced by
the colonists under the Stuart monarchs (Ch. 2.H)). Is the hybrid right a
possible model for an anti-tyranny right to arms based on some of the above
constitutional provisions?

6. Some of the above constitutions expressly recognize the right of “insur-
rection” in their text. Greece’s “duty to resist by all possible means” seems
to the same effect. Portugal, however, recognizes “the right . .. to repel by
force any form of aggression when recourse to public authority is impos-
sible.” Does the Portuguese provision authorize the use of force only if a
dictatorship acts violently? Suppose, for example, that the Portuguese gov-
ernment announced that all future elections were cancelled, turned off all
telephones and electronic communications, shut down the postal system,
and closed the borders—but did not initiate violence. What should a con-
stitutionally scrupulous Portuguese citizen do?

7. In Hungary, everyone has “the right and obligation to resist such activities
in such ways as permitted by law.” What is the effect of the “permitted by
law” language? Suppose a democratically elected government requires a
government license to publish books or newspapers and institutes a prior
restraint censorship regime to prevent published criticism of the govern-
ment. Some patriotic Hungarian dissidents want to illegally publish an
underground newspaper criticizing the government, and they want to be
sure that they are acting within the bounds of Hungary’s constitutional
system of resistance. Is their publication of the newspaper in violation of
the statute compliant with Hungary’s article 2? Does the answer depend on
what “law” is? CQ: See the discussion of “pretend laws” in Ch. 3.F.5 Note 5
(laws such as those of the pro-Nazi Vichy regime in France were denounced
as “pretend laws”; although they had the form of real laws, there was no
moral obligation to obey them).
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8. When to resist? All of the above nations (except Andorra) at some point
in the twentieth century suffered the destruction of self-government and
constitutional order. Sometimes the destruction was obvious and abrupt,
as in the 1939 Nazi invasion of Czechoslovakia or the 1940 Soviet invasion
of Lithuania.” Or the destruction may be perpetrated by domestic traitors
abetted by an outside power, as in the 1948 communist coup in Czechoslo-
vakia (see online Ch. 13.B.4.a).

Foreign conquest or the abrupt and unconstitutional seizure of power
by domestic totalitarians may be obvious signals that the duty of constitu-
tional resistance arisen. But often domestic dictatorships do not arise all at
once. The Hugo Chavez regime first came to power in Venezuela through
democratic elections in 1998. The regime’s destruction of constitutional
order took place over the next two decades. Today, Chavez’s successor,
Nicolas Maduro, rules a communist tyranny and narco-state, and has sworn
never to relinquish power. (For more on Venezuela, see infra Section C.5.)
Similarly, the Turkish dictator Recep Tayyip Erdogan won elections, then
exterminated Turkish liberty in stages, not all at once. Even Adolf Hitler
and his National Socialist German Workers Party (Nazi) first came to power
by winning a plurality in a free election and being chosen to head a multi-
party coalition government.

In a situation of gradual tyrannization, how does one determine that
the time has come for the resistance that the nation’s constitution demands?
How did the American colonists decide during the growing political crisis
with Great Britain in the 1770s? What factors did Patrick Henry consider
decisive in his 1776 “Give me liberty” speech urging Virginia to fight? (Ch.
3.F.6). What British actions provoked the Americans to start arming them-
selves in earnest? To turn a long-running political dispute with Great Britain
into a shooting war?

9. Spain’s statutory right of resistance. Although the Spanish Constitution does
not mention a right of resistance, Spain’s statutes do. Under Spanish law,
certain acts of the public administration are null and void: acts damaging
constitutional rights and freedoms; dictates of an organ that is manifestly
incompetent because it lacks territorial or subject matter jurisdiction; acts
that have impossible content; acts that constitute a criminal offense; dictates
totally and absolutely disregarding the legally established procedures for
creating laws; usurpations of power; unconstitutional administrative acts;
and ex post facto laws. Régimen Juridico de las Administraciones Publicas
y del Procedimiento Administrativo Comun, ch. IV, art. 62 (“Nulidad de
pleno derecho”) (Spain) (Ley 4/1999, de 13 de enero, de modificacion

5. Lithuania was a large and powerful state during the Middle Ages but was later con-
quered by the Russian Empire. Its independence was proclaimed in 1918, and then defended
for the next several years in fighting with the Soviets, Germans, and Poles. Pursuant to the
1939 Hitler-Stalin Pact, Lithuania was secretly given to the Soviets, who invaded in 1940. The
Soviets were expelled by the 1941 Nazi invasion of the Soviet Union. The Soviets returned
in 1944. Thereafter, Lithuania was incorporated in the Union of the Soviet Socialist Repub-
lics. Independence was declared in 1990, and firmly established in 1991 as the Soviet Union
collapsed.


http://noticias.juridicas.com/base_datos/Admin/l4-1999.html
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10.

11.

de la Ley 30/1992, de 26 de noviembre). Accordingly, persons have a right
(but not a duty) of self-defense against such acts. Diego M. Luzén Pena,
Aspectos Esenciales de la Legitima Defensa 282-83 (Julio César Faria ed.,
Buenos Aires 2d ed. 2006) (1978) (discussing 1992 and 1978 texts of the
same law). From 1936 to 1975, Spain was ruled by the fascist dictator Fran-
cisco Franco. Franco’s death in 1975 led to the restoration of the monarchy
under King Juan Carlos I, and the beginning of transition to democracy. A
new constitution was established in 1978, along with the above statute gov-
erning public administration.

Nineteenth-century Prussian philosopher Immanual Kant argued that a
legal order must, by its nature, always retain its supremacy over the gov-
erned. Accordingly, citizens may not pass judgment on the legal order; it
is immoral for citizens to resist abuses of government power, no matter
how extreme. Immanual Kant, The Science of Right 60 (W. Hastie transl.,
U. Adelaide 2005) (1790). For criticism of Kant, see Shannon K. Brincat,
“Death to Tyrants”: The Political Philosophy of Tyrannicide—Part I, 4 J. Int’l Pol.
Theory 212 (2008). Cf. Shannon K. Brincat, The Legal Philosophy of Inter-
nationally Assisted Tyrannicide, 34 Australian J. Legal Phil. 151 (2009). CQ:
Compare Kant’s argument with the English Stuart kings who claimed unlim-
ited power to rule by “divine right” (Ch. 2.H.2) and to the long argument in
Chinese and European history over whether resistance to government can
ever be legitimate (online Ch. 16).

Further reading: Tim Ginsburg, Daniel Lansberg-Rodriguez & Mila Versteeg,
When to Overthrow Your Government: The Right to Resist in the World’s Constitu-
tions, 60 UCLA L. Rev. 1184 (2013); Edward Rubin, Judicial Review and the
Right to Resist, 97 Geo. L.J. 61 (2008) (American judicial review was pre-
mised on centuries of development in political thought holdingthat govern-
ments are bound to obey higher law); Roberto Gargarella, The Last Resort:
The Right of Resistance in Situations of Legal Alienation, Yale Law School SELA
(Seminario en Latinoamérica de Teoria Constitucional y Politica) Papers
(2003) (supporting right of resistance in situations of “legal alienation”—
when the legal order is not supported by the community).

As of the early eighteenth century, a quarter of constitutions included
aright to resist. Ginsburg et al., supra, at 1217. As new countries emerged,
the right was not usually included in new constitutions. In recent decades,
though, the right has proliferated, although not quite returning to its
eighteenth-century peak percentage. Id. at 1217-18. The Ginsburg et al.
article divides resistance clauses into two types: Forward-looking clauses
aim to encourage the citizenry to resist the next coup, and are the type
found in Europe. Backward-looking clauses are essentially post-hoc justi-
fications for the coup that put the current government in power, and are
typical of Latin America. In our view, although this geographical division
is overstated, the insight that some resistance clauses may actually just be
excuses for dictatorship is important; the Cuban Constitution imposed by
the Castro dictatorship is a good example of Ginsburg’s theory of resis-
tance clauses serving as pretexts for the endless perpetuation of the exist-
ing tyranny.


https://ebooks.adelaide.edu.au/k/kant/immanuel/k16sr/
https://journals.sagepub.com/doi/abs/10.3366/E1755088208000220
http://www.austlii.edu.au/au/journals/AUJlLegPhil/2009/4.pdf
http://www.austlii.edu.au/au/journals/AUJlLegPhil/2009/4.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2125186
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2125186
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1139070
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1139070
https://digitalcommons.law.yale.edu/yls_sela/23/
https://digitalcommons.law.yale.edu/yls_sela/23/
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EXERCISE: FORMULATING A RIGHT TO RESISTANCE

The constitutional convention of a new nation has asked you to draft a provi-
sion for the right to resistance. Write a proposed constitutional article, which
may combine and modify the above provisions, or incorporate other ideas. Also
write a short commentary explaining why you chose the particular language;
your commentary will become part of the official records of the convention.

6. Constitutional Security Against Home Invasion

National constitutions that include a bill of rights very frequently contain a pro-
vision protecting the right to security against home invasion. Sometimes—as in
the United States’s Fourth Amendment—the right is stated in terms that implic-
itly or explicitly apply only to home invasions committed by the government.
Often, however, the right is stated in terms that are not limited to government
actors. For example, Afghanistan’s Constitution insists that “no one, including
the state, is allowed to enter or inspect a private residence without prior per-
mission of the resident or holding a court order.” Afghanistan Const. art. 38.
The Slovak Constitution similarly combines protection against state action and
nongovernment action:

(1) A person’s home is inviolable. It must not be entered without the resi-
dent’s consent.

(2) A house search is admissible only in connection with criminal proceed-
ings and only on the basis of the judge’s written and substantiated order. The
method of carrying out a house search will be set out in a law.

(3) Other infringements upon the inviolability of one’s home can be per-
mitted by law only if this is inevitable in a democratic society in order to protect
people’s lives, health, or property, to protect the rights and liberties of others, or
to ward off a serious threat to public order. If the home is used also for business
or to perform some other economic activity, such infringements can be permitted
by law also when this is unavoidable in meeting the tasks of public administration.

Constitution of the Slovak Republic art. 21 (1992).
Other provisions protecting the home:

Andorra Const. art. 14: “No one shall enter a dwelling or any other premises
against the will of the owner or without a warrant, except in case of flagrant
delicto.”

Angola Const. art. 44: “The State shall guarantee the inviolability of the
home. ...”

Antigua and Barbuda Const. ch. 2(3)(c): “protection for his family life, his per-
sonal privacy, the privacy of his home and other property . . .”

Armenia Const. art. 21: “It is prohibited to enter a person’s dwelling against his
or her own will except under cases prescribed by law.”


http://www.afghanembassy.com.pl/afg/images/pliki/TheConstitution.pdf
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Azerbaijan Const. art. 33.1-2: “With the exception of cases specified by Law or
Court no one shall be authorized to enter the Apartment against the will of the
Resident.”

Bahamas Const. ch. 3.15(c): “protection for the privacy of his home and other
property . ..”

Belarus Const. art. 29: “No person shall have the right, save in due course of
law to enter the premises or other legal property of a citizen against one’s will.”

Belgium Const. art. 15: “The domicile is inviolable; no visit to the individual’s
residence can take place exceptin the cases provided for by law and in the form
prescribed by law.”

Belize Const. art. I1.9.1: “Except with his own consent, a person shall not be
subjected to the search of his person or his property or the entry by others on
his premises.”

Benin Const. art. 20: “The domicile is inviolable. There may be no inspections
or searches except according to the forms and conditions envisaged by the law.”

Bolivia Const. art. 21: “Every house is an inviolable asylum; at night, no one may
enter without the consent of the inhabitants, and by day only by written autho-
rization of a competent authority or in case of flagrante delicto.”

Brazil Const. art. 5: “The home is the inviolable asylum of the individual; it
is forbidden to enter except with the consent of those who live there, in case
of a crime detected in the act, a disaster, or to give aid, according to a judicial
determination.”

Bulgaria Const. art. 33.2: “(2) Entering a residence or staying in it without the
consent of its occupant or without the permission of the judicial authority may
be allowed only for the purpose of preventing an imminent crime or a crime in
progress, for the capture of a criminal, or in extreme necessity.”

Burkina Faso Const. art. 6: “[T]he residence, the domicile, the private and
family life, the secrecy of the correspondence of every person are inviolable.”

Burundi Const. art. 23: “No one can be the subject of arbitrary interference
[with] his private life, his family, his residence or his correspondence. . . . There
may not be orders for searches or home inspections except by the forms and
the conditions envisaged by the law.”

Cambodia Const. art. 40: “The rights to privacy of residence ... shall be
guaranteed.”

China Const. art. 39: “Unlawful search of, or intrusion into, a citizen’s home is
prohibited.”
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Congo Const. art. 29: “The home is inviolable. There may not be inspections
or searches except according to the forms and conditions envisaged by the
law.”

Cuba Const. art. 56: “Nobody can enter the home of another against his will,
except in those cases foreseen by law.”

Dominican Rep. Const. art. 8.3: “Inviolability of the home. No domiciliary
inspection can be legitimate but in the cases anticipated by the law and with the
formalities that it prescribes.”

Egypt Const. art. 39:

Private homes are inviolable. With the exception of cases of immediate danger
and distress, they may not be entered, searched or monitored, except in cases
defined by law, and by a causal judicial warrant which specifies place, timing
and purpose. Those in a home shall be alerted before the home is entered or
searched.

El Salvador Const. art. 20: “The dwelling is inviolable and it will only be able
to be entered by consent of the person who inhabits it, by judicial mandate, in
case of a flagrant crime or imminent danger of its perpetration, or of serious
risk to the people.”

Eritrea Const. art. 18(2): “No person shall be subjected to unlawful search,
including his home or other property.”

Estonia Const. art. 33: “No one’s dwelling ... shall be forcibly entered or
searched, except in the cases and pursuant to procedure provided by law.”

Ethiopia Const. art. 26.1: “Everyone has . .. the right not to be subjected to
searches of his home, person or property.”

Germany Const. art. 13.1: “The home is inviolable.”

Grenada Const. ch. 1.7: “Except with his own consent, no person shall be sub-
jected to the search of his person or his property or the entry by others on his
premises.”

Guatemala Const. art. 23:

The home is inviolable. No one can enter another’s dwelling without the permis-
sion of the inhabitants, except by written order of a competent judge, specifying
the reason for the investigation, and never before 6:00 or after 18:00. Such inves-
tigation should be carried out in the presence of the person concerned, or his
authorized representative.

Guyana Const. art. 40.1(c): “protection for the privacy of his home and other
property and from deprivation of property without compensation”
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Honduras Const. art. 99: “The domicile is inviolable. No entrance or search
will be able to be authorized without consent of the person who inhabits it or
approval of competent authority.”

Hong Kong Const. art. 29: “Arbitrary or unlawful search of, or intrusion into, a
resident’s home or other premises shall be prohibited.”

Iran Const. art. 22: “The dignity, life, property, rights, residence, and occupa-
tion of the individual are inviolate, except in cases sanctioned by law.”

Ireland Const art. 40.5: “The dwelling of every citizen is inviolable and shall not
be forcibly entered save in accordance with law.”

Italy Const. art. 14: “(2) No one’s domicile may be inspected, searched, or
seized save in cases and in the manner laid down by law.”

Jamaica Const. art. 19.1: “Except with his own consent, no person shall be sub-
ject to the search of his person or his property or the entry by others on his
premises.”

Jordan Const. art. 10: “Dwelling houses shall be inviolable and shall not be
entered except in the circumstances and in the manner prescribed by law.”

Kuwait Const. art. 38: “Places of residence shall be inviolable. They may not be
entered without the permission of their occupants except in the circumstances
and manner specified by law.”

Latvia Const. art. 96: “Everyone has the right to inviolability of a private life,
place of residence and correspondence.”

Lebanon Const. art. 14: “The citizen’s place of residence is inviolable. No one
may enter it except in the circumstances and manners prescribed by law.”

Liberia Const. art. 16: “No person shall be subjected to interference with his
privacy of person, family, home or correspondence except by order of a court
of competent jurisdiction.”

Libya Const. art. 12: “The home is inviolable and shall not be entered or
searched except under the circumstances and conditions defined by the law.”®

Luxembourg Const. art. 15: “No domiciliary visit may be made except in cases
and according to the procedure laid down by the law.”

6. This is the relevant article from the Libyan constitution as it stood under Moamar
Gaddafi’s government. As of 2020, the Libyan people have not yet adopted a replacement.
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Macedonia Const. art. 26.1: “The inviolability of the home is guaranteed.”

Madagascar Const. art. 13.1: “Everyone shall be assured of protection of his
person, his residence, and his correspondence.”

Mongolia Const. art. 16.13: “Privacy of citizens, their families, correspondence,
and homes are protected by law.”

Nepal Const. art. 22: “Except as provided by law, the privacy of the person,
house, property, document, correspondence or information of anyone is
inviolable.”

Nicaragua Const. art. 26: “Every person has the right: 1. To his private life and
that of his family. 2. To the inviolability of his domicile, his correspondence and
his communications of all types.”

Nigeria Const. art. 37: “The privacy of citizens, their homes, correspondence,
telephone conversations and telegraphic communications is hereby guaran-
teed and protected.”

Oman Const. art. 27: “Dwellings are inviolable and it is not permitted to enter
them without the permission . .. except in the circumstances specified by the
Law.”

Panama Const. art. 26: “The domicile or residence is inviolable.”

Paraguay Const. art. 33: “Personal and family privacy, as well as respect for pri-
vacy, are inviolable”; id. art. 34: “Every private enclosure is inviolable.”

Pert Const. art. 2.9: Every person has a right “[t]o the inviolability of the
domicile.”

Portugal Const. art. 34: “The individual’s home and the privacy of his corre-
spondence and other means of private communication are inviolable. . . .”

Qatar Const. art. 37: “The sanctity of human privacy shall be inviolable, and
therefore interference into privacy of a person, family affairs, home of resi-
dence . .. may not be allowed save as limited by the provisions of the law stipu-
lated therein.”

Romania Const. art. 27.1: “No one shall enter or remain in the domicile or
residence of a person without his consent.”

Russia Const. art. 25: “No one shall have the right to penetrate the home against
the will of those residing in it unless in cases provided for by the federal law or

upon the decision of the court.”

Rwanda Const. art. 22: “A person’s home is inviolable.”
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St. Kitts and Nevis Const. art. 9.1: “Except with his own consent, a person shall
not be subject to the search of his person or his property or the entry by others
on his premises.”

Saint Lucia Const. art. 7.1: (same as St. Kitts and Nevis).
Saint Vincent Const. art. 7.1: (same as St. Kitts and Nevis).

Saudi Arabia Const. art. 37: “The home is sacrosanct and shall not be entered
without the permission of the owner or be searched except in cases specified
by statutes.”

Slovakia Const. art. 21.1: “Entrance without consent of the person residing
therein is not permitted.”

South Korea Const. art. 16: “All citizens are free from intrusion into their place
of residence.”

Spain Const. art. 18.2: “The home is inviolable.”

Suriname Const. art. 17.1: “Everyone has a right to respect of his privacy, his
family life, his home.”

Switzerland Const. art. 13.1: “Every person has the right to receive respect
for their private and family life, home, and secrecy of the mails and
telecommunications.”

Syria Const. art. 31: “Homes are inviolable.”

Thailand Const. § 35: “The entry into a dwelling place without consent of its
possessor or the search thereof shall not be made except by virtue of the law.”

Trinidad and Tobago Const. art. 4(c): “the right of the individual to respect for
his private and family life”

Tunisia Const. art. 23: “The state protects the right to privacy and the sanctity of
domiciles, and the confidentiality of correspondence and communications, and
personal information. Every citizen has the right to choose a place of residence
and to free movement within the country and the right to leave the country.”

Turkey Const. art. 21.1: “The domicile of an individual shall not be violated.”

Uruguay Const. art. 11: “The home is an inviolable asylum. At night nobody
may enter without consent of the head of the house, and by day, only by express
order of a competent judge, in writing and according to cases determined by
the law.”

Venezuela Const. art. 47: “The domestic home and all private personal enclo-
sures are inviolable.”
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Vietnam Const. art. 73.1-2: “No one is allowed to enter another person’s home
without the latter’s consent, unless otherwise authorised by the law.”

Zambia Const. art. 17.1: “Except with his own consent, no person shall be sub-
jected to the search of his person or his property or the entry by others on his
premises.”

Zimbabwe Const. art. 17.1: “Except with his own consent . . . no person shall be
subjected to the search of his person or his property or the entry by others on
his premises.”

NOTES & QUESTIONS

1. Derwvative or penumbral rights. Explicit constitutional rights to arms are much
less common internationally than rights to be secure against home inva-
sion. Could the right to be secure against home invasion imply derivative
rights to resist home invasion—for example, a derivative right to door and
window locks? Would it be a violation of the right to be secure against home
invasion if the government outlawed reinforced glass? Window bars? Dogs
trained to attack intruders? Dogs trained to raise an alarm? Defensive weap-
ons, such as chemical sprays? Contact weapons, such as clubs or bats? What
about firearms?

2. The Castle Doctrine of English common law (“That the house of everyone
is to him as his castle and fortress, as well for his defense against injury
and violence as for his repose.” Semayne’s Case, 77 Eng. Rep. 194, 195 (K.B.
1603)) is discussed in Chapter 2.E. Is it analogous to the explicit home pro-
tection provisions of the national constitutions?

3. Is Dustrict of Columbia v. Heller's (Ch. 10.A) strong protection of self-defense
inside the home consistent with international norms?

4. The actual practices of many nations diverge considerably from what their
written constitutions require. For example, although many constitutions
strongly guarantee the inviolability of the home, warrantless intrusions by
police may be common. Likewise, as detailed infra Section C.4, Mexico’s
current laws on arms control are vastly more restrictive than what the Mex-
ican Constitution seems to allow. Does the frequent violation of constitu-
tions prove that constitutions are unimportant? Are certain human rights
so universally respected that even oppressive governments at least pay lip
service to them?

5. Tunisia’s constitution was ratified in January 2014. It provides “The state
protects the right to privacy and the sanctity of domiciles. . ..” Tunisia’s
previous constitution, which was in place under a politically moderate
kleptocracy, stated: “The inviolability of the home and the secrecy of cor-
respondence are guaranteed, save in exceptional cases established by the
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law.” Tunisia Const. of 1956, art. 9. As a purely textual matter, what is the
difference between the two provisions? Does the type of regime under
which the constitution exists influence your view as to which you would
prefer?

B. Multinational Comparative Studies of the Effects of
Private Gun Ownership on Crime and Violence

Arguments about American firearms policy often refer to the experiences of
other countries. It is common to assume that the effects of policies or practices
in one nation will translate into another. A comparison of American crime rates
(and other social ills such as suicide), not with a few isolated examples of other
countries, but with a broad range of jurisdictions that have varying levels of gun
regulation and rates of gun ownership, is worthwhile.

The comparative studies excerpted below try to assess the relationship
between firearms policy and outcomes across nations. In reading them, pay
attention to the correlations (and lack of correlations!) that each study claims.
Consider the arguments that each study makes about whether the correlations
are caused by the rate of gun ownership in each country.

All the studies examine gun density as a variable among nations. One of
the difficulties of conducting such studies is estimating the actual number of
firearms in a nation. Many governments have gun registration data, but the
data by definition include only the guns that have been registered with the
government. Especially when the government makes it difficult or expensive
for people to acquire firearms lawfully and register them, the number of
firearms in a nation may vastly exceed the number of registered firearms.
Mexico, infra Part C.5, is a case in point, in which unregistered guns com-
prise the vast majority of the gun stock. Professor Johnson’s article, infra,
provides a list of other nations where unregistered guns far outnumber reg-
istered ones—based, of course, on rough estimates of the quantity of unreg-
istered guns.

Some scholars, such those at the Small Arms Survey (a research institute in
Geneva, Switzerland), start with registration data, and then use other sources to
estimate the total gun supply in a nation. The Kopel et al. article, infra, relies on
the Small Arms Survey for national data.

Another source for estimates is annual data about firearms manufacture,
imports, and exports in a particular nation. Chapter 1.B uses over half a cen-
tury of U.S. data to estimate the U.S. gun supply. In most nations, however,
the long-term data on manufacture, imports, and exports are not nearly so
complete.

Some scholars, such as Professor Gary Kleck, dismiss the Small Arms Survey
figures as near-worthless and prefer to use “Percentage Gun Suicide” (PGS) to
estimate the firearms inventory. Under this approach, a country where 18 per-
cent of suicide victims use guns would presumably have 9 times more guns per
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capita than a country where 2 percent of suicides were committed with guns.
PGS is considered a reasonably valid indicator of gun availability in the general
population.

Because suicide itself is far more prevalent among older males than among
the general population, however, PGS might be more representative of gun
possession within this group, rather than of the general population. In addi-
tion, one unexplored subject of research is whether, from country to country,
there are different attitudes and influences affecting the use of guns as suicide
instruments such that people in countries with relatively equal gun inventories
would be differently inclined to use guns in suicide.

Keep these points of uncertainty in mind as you read the following stud-
ies. You will see how different researchers take diverse approaches to a vexing
challenge in social science and to the challenge of assembling data worth
analyzing.

Section 1 presents a fairly sophisticated example of the simplest type of
comparative international study. In this observational study, the authors detail
the past and present homicide rates and gun ownership rates in various Euro-
pean nations, plus the United States, and look to see if there is any pattern.

Although observational studies can be informative, a more complex form
of analysis attempts to account for national differences in other social factors,
such as poverty rates, percentage of the population that are young males, and
so on. These types of studies are called multivariate studies.

Section 2 presents a brief guide for evaluating statistical research, including
multivariate studies. A lawyer may not have had training in statistical analysis,
but client representation may sometimes require addressing statistical research.
Section 2 is intended to be a helpful guide to the process, with introductions to
the vocabulary and methods of analysis. The section concludes with an excerpt
from an article by Gary Kleck explaining the pitfalls of studies that fail to prop-
erly consider variables and causation.

Section 3 provides a lengthy excerpt from a sophisticated international
study of the complex effects of varying rates of handgun and long gun owner-
ship in different nations.

Not all differences between nations can be statistically quantified. Yet the
influence of culture on how arms are used or misused in a nation can be pro-
found. Section 4 excerpts two statistical studies that attempt to consider arms
data in broader social context. The first study contrasts the effects of increased
gun density in Eastern Europe with the effects in Latin America. The second
study looks at whether there is any relationship between higher rates of gun
density and political or civil liberty, economic freedom and prosperity, or non-
corrupt government.

The studies below come to diverse conclusions about whether increased or
decreased density of guns in general (or some types of guns) have beneficial,
harmful, or insignificant social effects. Assuming arguendo that the effects of
high rates of gun ownership are mainly harmful, a resulting question is what,
if anything, can be done in the United States, where the per capita gun own-
ership rate vastly exceeds that of any other nation, and there are already more
guns than people. The article in Section 5, by Professor Johnson, addresses this
“remainder problem.”
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1. Observational Study

The simplest approach to comparative analysis is just to compare a few nations
with each other, based on some basic statistics. For example: The United States
has more guns per capita than do the United Kingdom, Canada, or Japan, and
the United States also has higher homicide rates than the other three nations;
therefore, one might conclude that greatly reducing gun ownership in the
United States would greatly reduce homicide. This sort of argument has been
part of the U.S. gun control debate for decades.

When one is trying to make international comparisons, an important
question is what makes one country “like” another? For example, what makes
another country “like” the United States? Having an English common law her-
itage? Having a diverse ethnic mix? An advanced economy? A history of slavery
that persisted until the nineteenth century? Should one compare the United
States to Luxembourg (a microstate with an advanced economy, a homoge-
neous population, total prohibition of citizen firearms, and a low homicide rate)
or to Mexico (less developed economically, but more like the United States in
terms of size and population diversity, with very restrictive but not prohibitory
gun laws, and a very high homicide rate)? If one compares the United States
to Western Europe, the United States has a much higher homicide rate. If one
compares the United States to other counties in the Western Hemisphere, the
U.S. homicide rate looks low. The U.S. rate is also low in comparison to a broad
group of high- and middle-income nations. Se¢ Ryan McMaken, The Mistake of
Only Comparing US Murder Rates to “Developed” Countries, Mises Wire (Oct. 12,
2015).

Similar questions arise for quantifying mass shootings. If a drug cartel
murders ten members of a rival cartel, is that a “mass shooting”? If religiously
motivated terrorists murder a dozen people of a different religion (or of the
same religion, but with different practices) is that a “mass shooting”? Using
a narrow definition, the United States has a higher per capita death rate
from mass shootings than most but not all European countries. If one counts
drug cartel murders in Mexico, Boko Haram attacks in Nigeria, and so on,
then the United States looks relatively peaceful by comparison. Some mass
shootings, such as the Islamist murders of the staff of the Charlie Hebdo
magazine in Paris in January 2015 are not counted as “mass shootings” in
many databases because they were terrorist attacks. Jaclyn Schildkraut & H.
Jaymi Elsass, Mass Shootings: Media, Myths, and Realities 113 (2016). Profes-
sors Schildkraut and Elsass call President Barack H. Obama’s claim that mass
shootings happen with unique frequency in the United States a “myth.” /d.
at 84. If we consider per capita rates, and the many types of mass shootings
that are somehow not labeled as a “mass shooting,” then “it is probable the
statistics would show even less disparity in terms of the ‘frequency’ of mass
shootings in other countries.” Id. at 114.

The following article is an observational study of European nations plus
the United States. It looks at homicide, gun homicide, suicide, gun suicide, and
gun ownership rates, past and present, to see if there is a correlation between
rates of gun ownership and the various causes of death.


https://mises.org/wire/mistake-only-comparing-us-murder-rates-developed-countries
https://mises.org/wire/mistake-only-comparing-us-murder-rates-developed-countries
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Murder and Suicide? A Review of International and Some

Domestic Evidence

Don B. Kates & Gary Mauser, Would Banning Firearms Reduce
30 Harv. J.L. & Pub. Pol’y 649 (2007)

INTRODUCTION

International evidence and comparisons have long been offered as proof
of the mantra that more guns mean more deaths and that fewer guns, there-
fore, mean fewer deaths. Unfortunately, such discussions are all too often
afflicted by misconceptions and factual error and focus on comparisons that
are unrepresentative. It may be useful to begin with a few examples. There is a
compound assertion that (a) guns are uniquely available in the United States
compared with other modern developed nations, which is why (b) the United
States has by far the highest murder rate. Though these assertions have been
endlessly repeated, statement (b) is, in fact, false and statement (a) is substan-
tially so.

Since at least 1965, the false assertion that the United States has the indus-
trialized world’s highest murder rate has been an artifact of politically moti-
vated Soviet minimization designed to hide the true homicide rates. Since
well before that date, the Soviet Union possessed extremely stringent gun
controls that were effectuated by a police state apparatus providing stringent
enforcement. So successful was that regime that few Russian civilians now have
firearms and very few murders involve them. Yet, manifest success in keep-
ing its people disarmed did not prevent the Soviet Union from having far
and away the highest murder rate in the developed world. In the 1960s and
early 1970s, the gunless Soviet Union’s murder rates paralleled or generally
exceeded those of gun-ridden America. While American rates stabilized and
then steeply declined, however, Russian murder increased so drastically that
by the early 1990s the Russian rate was three times higher than that of the
United States. Between 1998-2004 (the latest figure available for Russia), Rus-
sian murder rates were nearly four times higher than American rates. Similar
murder rates also characterize the Ukraine, Estonia, Latvia, Lithuania, and var-
ious other now-independent European nations of the former U.S.S.R. Thus, in
the United States and the former Soviet Union transitioning into current-day
Russia, “homicide results suggest that where guns are scarce other weapons are
substituted in killings.”® While American gun ownership is quite high, Table 1
shows many other developed nations (e.g., Norway, Finland, Germany, France,
Denmark) with high rates of gun ownership. These countries, however, have
murder rates as low or lower than many developed nations in which gun own-
ership is much rarer.

8. Gary Kleck, Targeting Guns: Firearms and Their Control 20 (1997).
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TABLE 1
European Gun Ownership and Murder Rates
(rates given are per 100,000 people and in descending order)

Nation Murder Rate Rate of Gun Ownership
Russia 20.54 [2002] 4,000
Hungary 2.22 [2003] 2,000
Finland 1.98 [2004] 39,000
Sweden 1.87 [2001] 24,000
Poland 1.79 [2003] 1,500
France 1.65 [2003] 30,000
Denmark 1.21 [2003] 19,000
Greece 1.12 [2003] 11,000
Switzerland 0.99 [2003] 16,000
Germany 0.93 [2003] 30,000
Luxembourg 0.907 [2002] c.0
Norway 0.81 [2001] 36,000
Austria 0.80 [2002] 17,000

The same pattern appears when comparisons of violence to gun ownership
are made within nations. Indeed, “data on firearms ownership by constabulary
area in England,” like data from the United States, show “a negative correla-
tion,”'? that is, “where firearms are most dense violent crime rates are lowest,
and where guns are least dense violent crime rates are highest.”'' Many differ-
ent data sets from various kinds of sources are summarized as follows by the
leading text:

[TThere is no consistent significant positive association between gun ownership
levels and violence rates: across (1) time within the United States, (2) U.S. cities,
(3) counties within Illinois, (4) country-sized areas like England, U.S. states, (5)
regions of the United States, (6) nations, or (7) population subgroups. . . ."?

A second misconception about the relationship between firearms and vio-
lence attributes Europe’s generally low homicide rates to stringent gun con-
trol. That attribution cannot be accurate since murder in Europe was at an
all-time low before the gun controls were introduced. For instance, virtually the
only English gun control during the nineteenth and early twentieth centuries
was the practice that police patrolled without guns.® During this period gun

7. [In the original article, the authors relied on a source that misstated the Luxem-
bourg homicide rate as 9.01. They acknowledged the error as soon as it was brought to their
attention, and their subsequent citations of the article mentioned the error. In this excerpt,
we have inserted appropriate corrections.—EDps.]

10.  Joyce Lee Malcolm, Guns and Violence: The English Experience 204 (2002).

11. Hans Toch & Alan J. Lizotte, Research and Policy: The Case for Gun Control, in
Psychology & Social Policy 223, 232 (Peter Suedfeld & Philip E. Tetlock eds., 1992). . . .

12. Kleck, supra note 8, at 22-23.

8. [This is generally true, with the exception of the Seizure of Arms Act, which
attempted to disarm revolutionaries in selected cities and counties in 1819-21, and, less
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control prevailed far less in England or Europe than in certain American states
which nevertheless had—and continue to have—murder rates that were and
are comparatively very high.

In this connection, two recent studies are pertinent. In 2004, the U.S.
National Academy of Sciences released its evaluation from a review of 253 jour-
nal articles, 99 books, 43 government publications, and some original empirical
research. It failed to identify any gun control that had reduced violent crime,
suicide, or gun acci